


be Solicitors’ Journal 


Vol. 93 


October 29, 1949 


No. 44 





CONTENTS 


CURRENT TOPICS : Sir Douglas Garrett—Legal Aid : ‘‘ Defer- 
ment in Part ’’—Solicitors’ Charges—The Jury-—Lawyers and 
Reconciliation—Town and Country Planning (Airfields) 
Direction, 1949—Juvenile Delinquency : Psychiatry and the 
Law—Old Deeds sf ae ve = ‘3 és 

THE SHORTCOMINGS OF THE TOWN AND COUNTRY 
PLANNING ACT, 1947.. 


LIMITATION OF TIME 
MAGISTRATES—II 


COMPULSORY PURCHASE OF AGRICULTURAL LAND 
CONVEYANCING SCALES: WHEN APPLICABLE—II .. 
TENANT FARMERS’ COMPENSATION FOR “GOING T.T.” 
BOOKS RECEIVED 
HERE AND THERE 
BOOK REVIEWS .. 


IN PROCEEDINGS BEFORE 


NOTES OF CASES— 
Ellis and Others v. Inland Revenue Commissioners 
Harrison v. Hopkins 
Kameswara Rao v. Wyles 
Mitchell v. Barnes ; Same v. Allen 
Moat v. Martin and Another 
O'Neill v. O'Neill .. 
R. v. Mann 
R. v. Parkin 
Spicer v. Richardson os ae a 
Wright, In ve ; ex parte Landau v. The Trustee 


SURVEY OF THE WEEK 
NOTES AND NEWS 
SOCIETIES .. 
OBITUARY 


678 
678 
679 
677 
677 
677 
680 
680 
679 
679 


680 
682 
682 


682 





CURRENT TOPICS 


Sir Douglas Garrett 


By the peaceful passing on 22nd October of Sir DouGLAs 
THORNBURY GARRETT at the age of sixty-six, the profession, 
and indeed the country, loses an outstanding servant. His 
personal integrity, sound and penetrating judgment and wide 
sympathies brought duties which he shouldered unstintingly. 
His Presidency of The Law Society in 1946-47 was an 
outstanding one and the knighthood bestowed on him at its 
close was richly deserved. A wide circle of friends within 
the profession and outside will mourn his loss. 


Legal Aid: “ Deferment in Part” 


THE PRIME MINISTER’S announcement on 24th October 
that the Legal Aid scheme is to be among the services to be 
cut in order to reduce Government expenditure will surprise 
none, though it will disappoint many. Mr. Attlee’s words— 
“we propose to defer the introduction of certain parts of the 
Legal Aid scheme ’’—which incidentally were uttered in the 
same breath as his announcement of cuts in expenditure on 
the Festival of Britain—give no hint of the precise incidence 
of the plans for deferment. Although at the time of writing 
it is known that discussions have taken place this week 
between The Law Society and the Lord Chancellor’s Depart- 
ment details are still lacking, and the statement to the 
Commons by the CHANCELLOR OF THE EXCHEQUER on 
26th October shed no further light. It is difficult to see how 
the provisions of the Legal Aid and Advice Act can logically 
be severed in operation except as between Pts. I and II, that 
is to say, broadly as between the civil scheme to be adminis- 
tered by The Law Society and the separate system provided 
by Pt. II of the Act in relation to criminal and quasi-criminal 
proceedings. Any attempt to differentiate between various 
aspects of The Law Society’s part of the scheme—e.g., as 
between aid in litigation on the one hand and advice not 
involving litigation on the other—would obviously create 
many administrative difficulties and may perhaps be thought 
unlikely. On the whole, there seems ground for the fear that 
the whole of the more costly Pt. I scheme may have to be 
deferred beyond the middle of 1950. 


Solicitors’ Charges 


A VIGILANT public relations officer on behalf of the legal 
profession would answer publicly every statement publicly 
made which is likely to harm the dignity and reputation 
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of the profession or to create a false impression. At present, 
many such statements become current cant, owing to being 
either unanswered, or inadequately answered. One of the 
most popular modern fallacies is that solicitors overcharge 
for conveyancing. It is gratifying to find a complete and 
forcible reply to this in a local paper, the Middlesex County 
Times, of Ist October. A reader, rejoicing in the pseudonym 
‘““Mathematician,”’ had purported to support his argument 
with figures. “Solicitors’’ replied that in fact the scale 
fee on a house selling pre-war for £900 was £18, but only 
if the title to the property was not registered under the 
Land Registration Acts. In that event it is necessary to 
investigate title for thirty years and upwards. They con- 
tinued: ‘‘ Where the same solicitor acts for both parties 
he does not obtain double fees as stated by ‘ Mathematician,’ 
but only the scale charge, plus 50 per cent., which is either 
divided equally between vendor and purchaser or the half 
scale is charged against the purchaser, who suffers the full 
burden of stamp duties and other expenses.’”’ In the many 
other tasks undertaken by solicitors the charges are regulated 
at 50 per cent. above the level of 1881. “‘ Another misleading 
statement of ‘ Mathematician,’’’ the letter continued, “ is 
that the ‘Government has doubled its own scale of fees.’ 
This is so only where the consideration in any one transaction 
is £2,000 or more. Up to £500 the stamp duty remains at 
10s. per cent., between £500 and £1,500, 1 per cent., and 
between £1,500 and £2,000 a graduated scale applies.’ While 
applauding “‘ Solicitors”’ for their public-spirited reply on 
this point, we would point out in the interests of accuracy 
that the ‘“‘ £2,000 ”’ mentioned should in fact be £1,950. 


The Jury 


THERE has always been a “‘ whispering campaign ’’ against 
the jury system, and particularly against its use in civil 
actions. In spite of that, it is significant that lawyers and 
judges of experience unite in its support and frankly acknow- 
ledge themselves inferior to juries in finding verdicts on 
issues of fact. Whatever the arguments may be relating to 
the efficiency of the jury system, whether on the ground of 
the weight of their collective wisdom or their proneness to 
collective emotion or sympathy, there are unanswerable 
arguments in favour of the preservation of the system as an 
integral and essential part of a free democracy. These have 
never been better expressed than by Lord Justice DENNING 
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in the second of his lectures on “‘ Freedom under the Law,” 
given on 19th October, at the Senate House, London 
University. The genius of the common law in this country, 
he said, showed itself in entrusting to a jury—which was 
independent of the party in power—determination of the 
dividing line—of infinite variations—between criticism and 
sedition. In countries of eastern Europe that line was drawn 
by people’s courts, which were only the instruments of the 
party in power. Our experience of the Star Chamber, coupled 
with present happenings in Russia, Lord Justice Denning 
added, afforded convincing proof that there was no freedom 
of speech when the judges were instruments of the party in 
power. Those who seem to feel a divine discontent with 
our own system of justice and a human admiration of the 
systems of others will find this fundamental principle a 
fruitful subject for their reflections. 


Lawyers and Reconciliation 


IMPORTANT reasons why courts and lawyers need not 
hesitate to encourage parties to matrimonial disputes to 
use all the available facilities for reconciliation were given 
by Lord Justice DENNING in an address to the Magistrates’ 
Association on 20th October. He said it is essential to make 
clear to the parties that, when they consult a probation officer 
or other person with a view to reconciliation, all that the 
parties say is completely confidential, and cannot afterwards 
be disclosed to any court unless they consent. This marked 
a big development from the Domestic Proceedings Act, 1937, 
which contemplated that, if the attempt at reconciliation 
failed, the probation officer could lodge a statement of allega- 
tion with the court, which could use it as a basis for cross- 
examination. He added that “the innocent party may 
be anxious lest, by attempting a reconciliation, he may 
condone the offence and thus lose his legal rights. That 
danger has ceased to exist now, because it has been decided 
that an attempt at reconciliation that does not succeed 
does not amount to condonation. Even after reconciliation, 
if the offending party does not behave properly, the injured 
party may rely on the original offence.”’ 


Town and Country Planning (Airfields) Direction, 1949 

THE Town and Country Planning (Airfields) Direction, 
1949 (B. 3735), replaces S.R. & O.’s 1946 No. 370, dated 
18th March, 1946, and 1946 No. 2138, dated 16th December, 
1946, providing for consultation by local planning authorities 
in respect of applications for development in the neighbour- 
hood of an existing or prospective airfield or flying-boat base. 
The direction applies to similar development in similar 
areas to those specified in the previous directions, and may 
relate to airfields not at present in use, but which may be 
needed in certain circumstances. Circular No. 76, published 
on 14th October, states that the requirement for consultation 
does not substantially alter the previous obligations of local 
planning authorities but gives recognition to existing practice. 
The circular states that under the Town and Country 
Planning Act, 1947, permission for development may be 
refused or granted subject to conditions by the local planning 
authority without incurring any liability to pay compensation 
except where the development was of any class described in 
Pt. II of Sched. III. Where permission for development of 
these classes is refused or granted subject to conditions 
because of the requirements of a Flying Department, and this 
results in the payment of compensation, the authority will 
be indemnified by that department against the expenditure 
incurred in payment of compensation, provided that the 
prior concurrence of the department is obtained before any 
claim for compensation is settled by agreement. If, alterna- 
tively, the result of the refusal of permission or its grant 
subject to conditions is that the provisions of s. 19 of the 
Town and Country Planning Act, 1947, become operative, 
and a local authority is obliged to acquire the land com- 
pulsorily or to pay compensation under s. 20 (3) of the Act, 
that authority will be indemnified against the whole of the 
expenditure incurred subject to such special arrangements 
as may he agreed between the department concerned and the 
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authority in cases where the authority desire to retain the 
whole or a part of the land. In the former event, i.e., where 
the indemnity is in respect of the whole of the compensation 
for compulsory acquisition, the interest in the land should 
be conveyed to the department concerned. 


Juvenile Delinquency : Psychiatry and the Law 


Dr. JoHn Bowtsy, Director of the Child Guidance 
Department, Tavistock Clinic, addressed the Magistrates’ 
Association on 21st October on the place of the psychiatrist 
in our system of criminal justice. In murder trials, he said, 
psychiatrists are hired to persuade the court that the prisoner 
is insane and therefore not really guilty, but the real function 
of psychiatrists is to help in the decision of what should be 
done with a prisoner after the lawyers have decided on his 
guilt. He said that traditionally the law has used penalty 
and punishment as its tools, both for deterrence and reform. 
In regard to deterrence, there was much evidence that 
certainty of detection is more effective than is severity of 
punishment. The simple practical criterion, “ Does it 
work ?’’, challenged the assumption that punishment is 
effective for the reform of the bad boy or girl. His knowledge 
of the experiences which many recidivists have had during 
their childhood made him call it in question. He referred 
to the lack in their lives of kindness, affection and stability 
owing to being unwanted from the first, or nagging, punish- 
ment and favouritism of other children, or prolonged 
separation from their mothers in their early years, or never 
remaining with one mother figure for more than a few months 
at a time before being consigned elsewhere. Children who 
have lacked affection and stability and have met with little 
understanding or sympathy have become cats who walk by 
themselves, divorced from the rest of humanity. It might 
seem probable that what they most require is kindly human 
companionship and skilled help in learning afresh how to make 
trusting and loving relationships with other human beings. 
In regard to research, itself a controversial subject, he said 
that the evidence for a decision is lacking and at present it 
may be said that ‘‘ anyone’s guess is as good as anyone else’s.”’ 
It was for this reason that he pleaded most earnestly for 
research, for not until rigorous and systematic investigations 
have been made into all these problems will there be any 
chance of us coming to agreed conclusions, or of our putting 
into force those preventive and reformative measures which 
will effectively achieve our agreed aims. LORD TEMPLEWOOD 
in his address on the same day supported the idea that 
detection was a better deterrent than punishment. He said 
that he was convinced that a constable seen day in and day 
out patrolling on his beat was one of the most effective 
deterrents against juvenile crime. He also supported the 
need for further research, for the more he studied these 
questions the more he had the feeling that we were needlessly 
working in the dark. 

Old Deeds 


It has been the fashion for some years to make lampshades 
out of old deeds. To the historian this is almost an atrocity, 
however esthetically right the resultant lampshade may be. 
Solicitors and their clerks. cannot all plead “‘ not guilty ”’ 
to a charge of at least lending themselves to the fostering 
of this fashion, by letting their apparently useless old deeds 
go too easily out of their custody. Lt.-Col. G. E. C. MALET, 
Registrar of the National Register of Archives, addressing a 
meeting on 19th October at Reading University, at which a 
committee was formed for organising the register’s work in 
Berkshire, said of the manufacture of lampshades from old 
deeds : “‘ Every one of those lampshades tears a rent, however 
small, in the history of our country.’’ He emphasised that, 
although he had dealt with the records of thousands of 
owners, almost nothing confidential had ever come to light. 
Most families with skeletons in their cupboards had been 
“extremely good at burning those skeletons long ago.” 
The surrender for the benefit of present and future historians 
of old deeds, where no family confidences are in danger of 
being divulged, should be the duty of all solicitors. 
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PLANNING ACT, 1947 


THE shortcomings of the Town and Country Planning Act, 
1947, have been much in the news lately. First there was 
discussion of them at The Law Society’s Provincial Meeting 
which resulted in the appointment of a special committee to 
consider the Act and make recommendations, and more 
recently the Act was discussed at the Conservative Party’s 
Conference, which agreed to a resolution urging the party to 
pledge in its election programme the repeal of the Act. The 
repeal of the Act without the re-enactment of substantial 
parts of it is out of the realm of practical politics, for town 
planning has been with us now for many years and it cannot 
be supposed that any party would abandon the control of 
land use, which is its principal object ; clearly, however, all 
is not well with the working of the Act and amending 
legislation may be hoped for whatever Government results 
from the general election. 

The purpose of this article is to analyse some of the 
difficulties and make one or two suggestions for reform. 
There are a number of difficulties in the Act of a technical 
or drafting nature, due no doubt in part at least to the speed 
with which the Act was rushed through Parliament ; these 
minor difficulties will not be dealt with here but only those 
broader ones which arise from the general principles of the 
Act. The provisions of the Act fall roughly under two 
headings, namely, (a) Control of Land Use and (5) Finance. 
Under head (a) fall Parts II and III of the Act, relating to 
development plans and the control of development ; under 
head (6) Parts VI and VII, relating to the £300,000,000 fund 
and development charges, and also, though it has little to do 
with the objects of the Act, Part V relating to the amendment 
of the law as to compensation on the compulsory acquisition 
of property. Each of these two heads, but especially (6), 
gives rise to some difficulties. 

So far hardly anyone has much experience of development 
plans and, therefore, any criticism which has arisen in 
connection with the control of land use must have arisen 
from the working of Part III of the Act. It is surprising that 
such criticism should have arisen, for the requirement of 
planning permission for development is no different in 
substance from that which was in force before Ist July, 1948, 
under the Town and Country Planning Act, 1932, and the 
Town and Country Planning (Interim Development) Act, 
1943 ; indeed, in some respects control is relaxed, e.g., under 
the 1932 Act permission was required for the use of property 
for a different purpose even though there was no material 
change of use and an existing use could be lost by its 
discontinuance for 18 months. The period in which a decision 
has to be given by the planning authority under the 1947 
Act, in normal cases two months, is no longer than the old 
period. Little criticism was heard of interim development 
control under the 1932 and 1943 Acts and probably, therefore, 
one must look outside the substance of the 1947 Act control 
to find out what has provoked criticism. 

Perhaps the most important reason for present criticism 
of control is that under the new planning there is a great 
contraction in the areas in which development is permitted. 
In the country there is a tendency to group houses into 
villages, the outward expansion of towns is checked by green 
belts, people are not so free as before to go where they wish 
to; this increases the difficulty in finding suitable land to 
carry out one’s development and inevitably- causes delay. 
This, however, is no justification for criticism of the system 
of control but only for criticism of the technical principles of 
planning. This stricter technical control, together with the 
publicity afforded to the new Act, have awakened the public 
and the professions to the necessity of obtaining planning 
permission in cases where before the Act they would not 
have bothered about it until the last moment or would have 
been satisfied with an informal inquiry to the local planning 
office ; if permission was refused there was the hope that 
eventually some compensation might be forthcoming. Another 


factor which may have led to criticism is that while the sub- 
stance of control is much the same the new Act, together with 
its Use Classes Order, goes into great detail as to what is and 
what is not development and thereby produces bewilderment 
and confusion, with its attendant delay. There is much to be 
said for the simplicity of the 1932 Act in this respect which, 
while it may in some ways cast a wider net, casts one which 
is at least readily recognisable. The increased technicality 
of determining what is development is no doubt due to the 
fact that a financial charge may be payable for development 
and is a minor argument for the abandonment of such charges. 

The real distinction between development control before 
and after the Act is that, whereas formerly it was an interim 
measure only until a planning scheme came into operation, 
now it is a permanent measure. There is much to be said for 
amending the Act to make a development plan in itself a 
planning permission so far as it goes, and thus do away with 
the necessity for many applications, particularly those of the 
“site user’’ variety, in effect putting a development plan 
on rather the same basis as a planning scheme. The main 
criticisms of the old planning scheme were of the complicated 
and lengthy procedure involved and of the inflexibility of the 
scheme when it came into operation; these criticisms are 
met by the new development plan procedure and it would be 
a pity to reintroduce the old inflexibility. But there seems 
no reason why, for example, if a prospective purchaser sees 
on an operative development plan the land concerned in his 
purchase shown in an area for residential purposes at a 
certain density, he should not be entitled to rely upon that 
as permission to build houses to give the density required, 
subject to his submitting for approval architectural plans of 
the buildings. To enable the flexibility of the plan to be 
retained, the planning authority should be entitled to register 
in the appropriate local land charges register a “ caution ”’ 
in respect of any land which they are proposing to reallocate 
in the next plan; on finding such a caution registered a 
purchaser would then know that he could not rely on the 
existing plan. 

As well as development control, most of the other provisions 
of Part III of the 1947 Act, the principal exceptions being 
control of advertisements and the power to require proper 
maintenance of waste land, have their counterparts in earlier 
planning legislation and cannot now well be dropped. 

In the writer’s view, then, there is in reality little of which 
justifiable complaint can be made in the working of the new 
Act so far as control of land use, which is the negative side of 
planning, is concerned. A little simplification of the term 
“development”’ and the giving of statutory effect to the 
development plan will help to ease the wheels ; anytliing more 
must be looked for, not in amendment of procedure, but in the 
adoption of less drastic planning, into the merits or demerits 
of which this article does not presume to enter. So long as 
planning is governed by democratic bodies, a period of two 
months for giving a decision does not seem unreasonable : a 
little delay is the price of democracy. 

So much for the negative side of planning; but it was 
widely hoped that this Act would not only prevent develop- 
ment where it should not take place but promote it where it 
should. Unfortunately, while the negative side works, the 
positive side does not, with the result that in a substantial 
proportion of planning appeals one finds an appellant who is 
in a position to say that, while he can buy land in places 
where he is refused permission to develop, he is quite unable 
to do so on reasonable terms in the places where the planning 
authority would be prepared to allow the development. In 
theory the powers of compulsory purchase given by the Act 
to local authorities and the Central Land Board should meet 
this difficulty. Neither local authorities nor the Board or indeed 
Ministers are, however, anxious to use such powers if their 
use can be avoided, and in the vast majority of cases a 
stalemate results unless a willing vendor can be found in the 
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right place. It was, therefore, particularly important that 
an Act which has encouraged the contraction of development 
areas by removal of the compensation bogy from the minds 
of planning authorities should have increased rather than 
diminished, or as it and itsregulations purport to do, absolutely 
removed, any incentive from an owner to sell. This then 
brings us to the difficulties arising from the financial aspect 
of the Act. 

When the Act was first passed criticism centred largely on 
the question of injustice to owners arising from what was 
considered only the comparatively low sum of £300,000,000 
being set aside for depreciation payments to them, and to 
payments being made on a hardship basis only. Now 
criticism centres more on the question of development charge. 
The present arrangements, which lead to stultification of 
development or excessive cost of land, the latter arising 
from payment of purchase prices in excess of existing use 
value plus development charge, are not satisfactory to 
purchasers or local authorities. Any amendment, however, 
must be considered in the light of two facts : 

(1) That it is generally agreed that some solution to the 
compensation-betterment problem, i.e., the freeing of 
planning control from financial fetters, is necessary. 

(2) That many persons have already changed their 
positions on the basis of the system introduced by the Act 
and many more will have done so before any amendment 
could be effected. 

In the light of these considerations it seems to the writer 
that some solution of the difficulty might be found on the lines 
of retaining the provisions relating to the global fund of 
£300,000,000, which can, if necessary, be increased as political 
and economic conditions may dictate, and by abolishing 
development charge. If this were done it would clearly be 
unreasonable that an owner who received a payment from 
the fund should subsequently be allowed to develop without 
repaying the payment; therefore it is suggested that 
arrangements on the following lines might be made : 

(a) Payments to be made to the petsons who are the 
owners of the land at the date of payment. 

(1) As such owner might have acquired at existing use 
or other low value on the basis that the payment would be 
made to the owner on Ist July, 1948, a tribunal should 
be set up to adjust the rights of the parties concerned 
equitably. 

(c) The payments to be registered in the appropriate 
local land charges register. 

(d) Before development of the land takes place, the 
payment, or a proportionate part of it according to the 
nature of the development, to be repaid. 
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(e) In the event of land being required for development 
and the owner refusing to repay the payment the appro- 
priate local authority to be entitled to acquire the land at 
existing use value. 

(f) Persons who had already paid a development charge 
to be entitled to recover it from the State less any payment 
made from the fund, with a tribunal to determine the 
rights of the parties iter se if more than one person is 
concerned. 

Some such arrangement should be satisfactory to planning 
authorities and owners and would bring land required for 
development back into the market. It may be objected 
that it would not result in the collection of any betterment. 
The assessment and collection of betterment is a problem for 
which there is no easy solution. Development charge is 
certainly one method of collecting it, but it may be that its 
benefit to the State is more than outweighed by the delays 
and difficulties, particularly to authorities who wish to make 
their plans work, which it brings in its train, and the increase 
in the cost of accommodation which will in many cases result 
to the ultimate purchaser or tenant. 

As an alternative to the complete abolition of the charge, 
its reduction to a lower percentage of the increase in value 
than 100 would, no doubt, have some beneficial results. 
At the very least, a right of appeal to the Lands Tribunal 
on the assessment of the charge, as was recently proposed 
in the House of Lords during the passage of the Lands 
Tribunal Bill, should be granted. The omission of such a 
right in the 1947 Act was probably a serious diplomatic error, 
for while it would probably have been used in only a small 
percentage of cases, it would have given a confidence in the 
system which is now lacking, and would have allayed part 
of the resentment against development charge. It is much 
to be hoped that such a right will be granted at an early date ; 
indeed, it would be surprising if the grant of such a right 
were not to be welcomed by the district valuers themselves 
as a protection against any charges of unfairness. 

Where local authorities carry out development liable to a 
charge they are normally permitted to proceed with it on 
giving to the Central Land Board an undertaking to pay the 
charge when it is eventually assessed. A general extension 
of this practice to all developers would help to reduce delay 
arising before commencing the development (particularly 
where it is only a material change of use) and it should not 
be impossible to arrange this by amending the Act to give 
the Board some form of charge on the property in case of 
default where they give permission to proceed on such an 
undertaking. This procedure would be particularly welcome 
if.a right of appeal on the assessment of the charge were to be 
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LIMITATION OF TIME IN PROCEEDINGS BEFORE 
MAGISTRATES—II 


Public authorities 

Tue Public Authorities Protection Act, 1893, provides 
that where any prosecution is commenced against any person 
for any act or omission to which the Act applies, it must be 
begun within six months. A defendant cannot plead the 
statute where he has acted mala fide, but it would probably 
apply where he was charged with an offence of “ absolute 
liability ” without mala fides on his part. It was successfully 
pleaded before magistrates by Walsall Corporation for an 
offence under a Coke Rationing Order ((1948), 112 J.P. News. 
140). The Act of 1893 does not apply to the National Coal 
Board, New Town Development Corporations, the British 
Transport Commission and Executives, gas boards, electricity 
boards or to their servants or agents (see the statutes 
establishing such bodies). Nor does it apply to the Milk 
Marketing Board (Jones v. Milk Marketing Board (1948), 
92 Soi. J. 443). 


Computation of time 

So far as summary jurisdiction is concerned, in the absence 
of a clear contrary provision it is sufficient if the information 
is laid within the time limit (Beardsley v. Giddings {1904 
1 K.B. 847; cf. R. v. Silver (1948), 64 T.L.R. 502), and the 
use of the term “all penalties ... may be recovered ”’ 
within the time limit does not require that the conviction 
should take place within it (Morris v. Duncan {1899} 1 Q.B. 4). 
The use of the terms ‘the prosecution must be brought,” 
“ proceedings taken,” etc., refers in this article to the laying 
of the information. Section 11 of the Summary Jurisdiction 
Act, 1848, uses the term “ within six calendar months ”’ 
and like words have been held to mean that the day of offence 
is excluded in computing the time (Radcliffe v. Bartholomew 
[1892] 1 Q.B. 161). Fractions of a day being here disregarded 
by the law, information for an offence committed at 1.30 a.m. 
on Ist January may be laid at any time up to 11.59 p.m. 
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on Ist July. ‘‘ Month” means calendar month in any 
Act passed after .1850 (Interpretation Act, 1889, s. 3). 
A calendar month ends on the day of the next month corres- 
ponding in number to that from which computation begins, 
or, if there is no corresponding one, to the one next before it. 
A few examples will show :— 

Date of offence. 

27th August 

31st August 


Last day for laying information. 
27th February. 
28th February 
(or 29th in Leap year). 


30th April 30th October. 


Continuing offences 

As is well known the time limit does not run in the case 
of continuing offences until they cease. There are many 
decisions on this question, some of them conflicting, and in 
every case the relevant statute must be examined because a 
decision on one form of words may not be decisive as to the 
interpretation of another. Continuing offences may be said 
to fall into three classes :— 


(a) Where an act is repeated time after time, e.g., where 
an excessive rent is received (Stray v. Docker {1944} 
K.B. 351). Such is strictly not so much a “ continuing 
offence’ as a fresh offence committed each time the rent 
is received, 

(6) Those best illustrated by the case of a_ building 
constructed and maintained in a_ forbidden position. 
Contrast Ranking v. Forbes (1870), 34 J.P. 486 (encroach- 
ment on highway by erection of a fence is not a continuing 
offence), with L.C.C. v. Worley [1894] 2 Q.B. 826 (con- 
tinuation at a prohibited height of a building already 
erected is a continuing offence). 

(c) Those consisting in a failure to comply with a statute. 
An article at (1943), 107 J.P. News. 183, shows that Meyer 
v. Harding (1868), 32 J.P. 421, is by no means an authority 
for the view that such a failure is always a continuing 
offence A recent decision is Rowley v. Everton {1941} 
1 K.B. 86; 85 Sor. J. 53, in which it was held that, 
where dangerous machinery had been installed and was not 
kept fenced, the “ matter” of the information was that it 
was not kept fenced and not the installation. 


The Aliens Order, 1920, art. 18 (10), declares certain offences 
under the Order to be continuing ones. 


Matrimonial Proceedings 

Turning to civil proceedings before magistrates, the ones 
commonly met are wife-maintenance and affiliation orders 
and civil debts. The six-month limitation relates to applica- 
tions for the making of an order under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1925, 
and the cruelty, adultery, conviction for assault or other 
non-continuing offence must have occurred within such period 
(Teall v. Teall (1938), 82 Sov. J.682). If there is what may be 
fairly described as a course of conduct of cruelty extending 
over years, the fact that only one slight incident of it occurs 
within the six months is enough to give jurisdiction (Barker 
v. Barker (1949), 93 Sor. J. 88). If there is one such act, 
evidence of acts outside the six months may be given 
(Herring v. Herring (1946), 90 Sor. J. 284). One speaks 
here only as to limitation; whether proof of one act of 
cruelty within six months and of other acts outside the 
six months would establish “ persistent ’’ cruelty would be 
a question of fact in each case. 

Desertion, however, is a continuing offence so that so 
long as it continues a wife may bring proceedings although 
more than six months have elapsed since her husband left 
her (Land v. Land (1949) 2 All E.R. 218; 93 Sor. J. 540). 
Constructive desertion, when a husband has by his conduct 
forced his wife to leave him, is likewise a continuing offence, 
but, if the husband mends his ways, the time limit will 
expire six months from the day when the magistrates are 
satisfied that his original intention to make her leave him 
wes abandoned and she was informed of it in such a way as 
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to be satisfied of its genuineness (Bowron v. Bowron | 1925} 
P. 187; 69 Sox. J. 325). 

Neglect to maintain also seems to be a continuing offence, 
the alterations to the Act of 1895 introduced in 1925 having 
nullified earlier decisions that it is not continuing (Price v. 
Price (1927), 71 Sor. J. 432). An order for neglect made 
twenty-four years after the parties had separated (during 
ten of which the wife had lived in adultery) was upheld in 
Leslie v. Leslie (1930), 94 J.P. News. 303. The wife must, 
however, prove that at the date alleged in her summons 
her husband was earning or could earn ;_ his earning capacity 
at the date when they parted may vary from his capacity 
at the time within six months of the summons. 

By reg. 17£ of the Defence (Administration of Justice) 
Regulations, 1940 (in force to 10th December, 1950), spouses 
seeking a separation order for adultery have an extended 
time for instituting summary proceedings where they have 
been abroad in H.M. forces or serving on a British ship. 

An application to vary, revive or revoke an existing order 
under s. 7 of the Summary Jurisdiction (Married Women) 
Act, 1895, may be made at any time although the fresh 
evidence (where it is required) may be something which 
occurred more than six months previously (Nathorny v. 
Natborny {1933} P. 1). The fresh evidence must be something 
which has occurred since the order was made or which has 
come to the knowledge of the applicant since the order and 
which could not by any reasonable means have been discovered 
before then (Weightman v. Weightman (1906), 70 J.P. 120). 

Where more than six months’ arrears under any wife 
maintenance order, an affiliation order, a guardianship of 
infants order or a contribution order under the Children 
Acts, 1933 and 1948, have accumulated, they may all be 
recovered (Criminal Justice Administration Act, 1914, s. 32). 


Bastardy 
A mother seeking an affiliation order may by s. 3 of the 
Bastardy, etc., Act, 1872, lay her complaint — 
(a) within twelve months from the birth ; or 
(b) at any time, if the father has paid money for the 
maintenance of the child within twelve months of the 
birth ; or 
(c) within twelve months after the father’s return to 

England, if he ceased to reside in England within twelve 

months of the birth. 

A person having the custody of an illegitimate child either 
legally or by any arrangement approved by the court may 
also apply for an affiliation order under s. 3 of the Affiliation 
Orders Act, 1914, and the opinion is given at (1922), 
86 J.P. News. 18, that there is no time limit for this 
application. 

Applications for an affiliation order by the National 
Assistance Board or a local authority in respect of a child 
chargeable to public funds may be made within tliree years 
from the time when assistance was given—not, semble, “ first 
given’ (National Assistance Act, 1948, s. 44). Section 26 
of the Children Act, 1948, fixes a like limit of three years 
for affiliation orders to which it applies ; the dates from which 
the period runs are set out therein. 

There seems to be no time limit for applications for orders 
as to custody, maintenance and access under the Guardianship 
of Infants Act, 1886 and 1925 (Lieck and Morrison on 
Domestic Proceedings, p. 156). 


Civil debts 

The six-month limitation applies, in the absence of a contrary 
provision, to the recovery of civil debts, and the period runs 
from the time when the demand is first made on the defendant. 
In 1871 paving expenses were apportioned on the owner of a 
house and magistrates made an order for payment by a sub 
sequent owner in 1886 within six months of the demand; it was 
held that the order was in time (Wortley v. Vestry of St. Mary, 
Islington (1886), 51 J.P. 166). A statute may sometimes be 
so worded as to require proceedings in the county court 
to be brought within six months, where they are alternative 
to those before magistrates (Hammersmith Vestry v. Lowenfield 
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[1896] 2 O.B. 278; contrast Metropolitan Water Board v. 
Bunn [1913) 3 K.B. 181; 57 Sor. J. 625). 


Rates 

The time limit of six months does not apply for the recovery 
of general rates under the Rating and Valuation Act, 1925 
(Gill v. Mellor {1924) 1 K.B. 97; 68 Sor. J. 119). In R. v. 
Blenkinsop {1892} 1 Q.B. 43, several years’ arrears were 
recovered and it seems that the period is now six years 
under s. 2 of the Limitation Act, 1939, for sums recoverable 
by virtue of an enactment. Water rates, on the other hand, 
are subject in magistrates’ courts to the six-month limitation 
from the date of demand (Water Act, 1945, s. 38 (3) ; Elliott v. 
Russell {1902} 2 K.B. 748). Where, however, the water 
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undertaker is also the rating authority and has power under 
a local Act to collect water rates with the general rates, the 
six-year limitation apparently applies (s. 38 (7)). Gas and 
electricity charges recoverable in magistrates’ courts are 
now all, it would appear, subject to the six-month limitation 
from date of demand (Gas Act, 1948, Sched. III, para. 22). 
Some statutes give a right of appeal to a magistrates’ 
court from a decision of a local authority. Appellants 
should be careful to see that such an appeal is brought within 
the time limit required by the relevant statute, e.g., the period 
specified in an enforcement notice under s. 23 of the Town 
and Country Planning Act, 1947. If no period is specified 
in the statute, it may well be that the six-month limitation 
applies to appeals also. G. S. W. 


COMPULSORY PURCHASE OF AGRICULTURAL LAND 


“FULL AND EFFICIENT USE” 


UNDER the Agriculture Act, 1947, the Minister of Agriculture 
exercises very far-reaching powers, which are justified, no 
doubt, in broad principle, by the national need for the 
greatest possible home-food production. Of these, perhaps 
none gives greater cause for alarm to the small farmer than 
the power under s. 84 (1) to acquire by compulsory purchase 
agricultural land as to which the Minister is satisfied ‘ that 
the full and efficient use of the land for agriculture is being 
prevented by reason of work not being carried out or fixed 
equipment not being provided, and that having regard to 
the nature of the work or equipment required for such use of 
the land as aforesaid it cannot reasonably be expected to be 
carried out or provided unless the Minister exercises his 
powers under this subsection.’’ Before exercising the com- 
pulsory power the Minister must refer to the Agricultural 
Land Commission the question whether in fact the necessary 
conditions are fulfilled in respect of the particular land he 
proposes to acquire, and the Minister ‘ shall take into con- 
sideration the report of the Commission.”’ 

The Agriculture (Scotland) Act, 1948, by s. 57, confers an 
identical power on the Secretary of State for Scotland, 
but with the Scottish Land Court taking the place of the 
Agricultural Land Commission as the body to whom the 
question of fact must first be referred. 

In a recent report (Ross R.N. 6583) presented to the 
Secretary of State for Scotland under s. 57 of the Scottish 
Act, the Scottish Land Court, under the chairmanship of 
Lord Gibson, have had occasion judicially to construe the 
words “‘ the full and efficient use of the land for agriculture,” 
and their conclusions will be studied with interest south of 
the border by farmers and their legal advisers. 

To appreciate the significance of the Scottish Land Court’s 
opinion on the point of construction it is necessary to set 
out shortly the facts upon which the report is based. 

The reference related to certain land on the coast of the 
island of Lewis known as Tong Farm. The farm had an 
annual assessed value of £33 10s., and in 1948 carried ten 
dairy cows, seven other cattle and about seventy sheep. 
The work and equipment which were alleged to be essential 
to “the full and efficient use of the land for agriculture ”’ 
covered provision of new farm buildings, new fences and 
repairs to existing fencing, drainage and clearing of ditches, 
road repairs, water supply, reclamation of arable land and 
improvement of grazings. The estimated aggregate cost of 
this work was £11,115. In addition to this a reclamation 
scheme was proposed affecting 409 acres of foreshore adjacent 
to Tong Farm and some 90 acres of Tong Farm itself. This 
scheme was to cost £18,750. The aim of the combined opera- 
tions was “ to establish one or more model farms for milk 
production and as a standard for the establishment of similar 
farms in Lewis.”’ 

So far as concerned Tong Farm alone the evidence was 
that the proposed improvements would approximately 
double its productive capacity. The more significant 
evidence was that led by the Department of Agriculture 


directed to establishing that the necessary work and equip- 
ment could not “‘ reasonably be expected to be carried out or 
provided’ without compulsory purchase. An offer to 
purchase had already been refused. From the point of view 
of an individual the proposed investment of so large a capital 
sum ‘“‘ would not be sufficiently attractive in the normal 
course, nor would returns be sufficiently high to provide 
incentive for an individual to undertake such work on his 
own account.”’ A public authority, on the other hand, 
would be undeterred by the prospect of low returns and 
would contemplate rather the anticipated benefits to the 
community, notably: an increase in the milk supply to 
nearby Stornoway, a town at present largely dependent on 
imports of dried milk; the value of the reclamation work 
for purposes of experiment and research; the educational 
value, for other Lewis farmers, of the model farm to be 
established. 

After setting out those facts and postulating the problem 
of construction the report proceeds :— 

“These words, ‘the full and efficient use of the land 
for agriculture,’ are in sharp contrast to the use contemplated 
in the previous section—s. 56—where the uses defined are 
‘the purposes of agricultural research or experiment or of 
demonstrating agricultural methods.’ The fact that before 
the Secretary of State can exercise his power of compulsory 
acquisition under s. 57 (1) (a) he must, in terms of s. 57 (2), 
obtain a report from the Land Court raises a strong pre- 
sumption that the matter of ‘the full and efficient use of 
land for agriculture,’ is to be considered as a question of 
practical agricultural working. ‘The full and efficient use ’ 
becomes the use that would be made of the land by a good 
farmer working in accordance with the rules of good husbandry. 
It is to ensure such working that the Secretary of State is 
given power to acquire compulsorily ‘any agricultural 
land.’ The extent of ‘the full and efficient use’ of the 
land for agriculture is conditioned by the capabilities of the 
land as an agricultural subject. In short the ‘use’ con- 
templated in s. 57 is use of the land as a commercial agri- 
cultural unit, i.e., use of the land in the normal course of 
good farming by an active intelligent farmer. This is the 
meaning of the word ‘ agriculture ’ as it is used throughout 
the 1948 Act. 

“We turn now to judicial decisions keeping in view that 
the rules for interpreting written agreements and Acts of 
Parliament are the same. We find that the term ‘ efficient ’ 
has been authoritatively interpreted when appearing in a 
charter-party and used in association with ‘ship.’ For 
example, Lord Chancellor Halsbury, in the Scot case of 
Hogarth v. Miller (1891) A.C. 48, at p. 56, said that generally 
it means ‘that the ship shall be efficient to do what she 
is required to do when she is called upon to do it.” Accord- 
ingly, the efficiency of a ship is to be determined in relation 
to her function. A tramp steamer, for example, would 
not be expected to provide the standard and amenities of a 
luxury liner. 
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“ Again, the term ‘full efficiency’ came under review in 
Kennedy vy. Glasgow and South-Western Railway Co. (1905), 
8 F. 13, where the court had to determine the extent of the 
obligation in an agreement ‘to maintain and uphold in full 
efficiency in all time coming’ a railway siding. The 
Lord Ordinary (Ardwall) held that ‘ full efficiency ’ involved 
the efficient working of the siding by the provision of staff 
for the receipt and the discharge of traffic within specified 
hours on every lawful day. The First Division reversed this 
decision and held that ‘ full efficiency’ had relation merely 
to the structural maintenance and not the working of the 
siding. Lord Dunedin, at p. 19, said, with regard to the 
word ‘ efficient ’ used in association with a physical object, 
that the meaning was ‘ that it is in such a condition as to be 
able to perform the purposes for which it is intended.’ 
Lord Kinnear, at p. 23, said: ‘ It is the condition of the siding 
which is the subject of the contract and not the method of 
working the siding after it has been constructed and is being 
maintained.’ We think that this decision is of value in 
this case as limiting our enquiry to the nature and condition 
of the land and equipment of Tong Farm. If these are 
sufficient to ensure the full and efficient use of Tong Farm 
as a commercial agricultural unit, the method or extent of the 
working of the farm does not come within the purview of 
s. 57 of the 1948 Act. Such matters come within the ambit 
of Pt. IL of the 1948 Act dealing with good estate management 
and good husbandry.” 

Turning again to the facts the report notes that the inspec- 
tions of Tong Farm by officials of the Department of Agriculture, 
on which their evidence was founded, took place in 1946 and 
1947, 

“They are anterior in date,’ the report continues, “ to 
the passing of the 1948 Act so that the forementioned officials 
could not, when the inspections were made, have had before 
them the statutory provisions of s. 57 of the 1948 Act. They 
suggest very strongly that the governing motive weighing 
with the Department of Agriculture is the carrying out of a 
reclamation scheme framed before the 1948 Act was passed. 
In that scheme Tong Farm figures merely as ar item, however 
important. When the respondent chose not to accept the 


Costs 


~ CONVEYANCING SCALES 


CONTINUING down the scale fees set out in Sched. I, Pt. 1, 
of the General Order of 1882, we find that the next item is 
the vendors’ solicitors’ fee “ for conducting a sale of property 
by public auction, including the conditions of sale.’’ The 
fee is then classified according to whether the property is 
sold or is not sold, the fee in the latter event being one-half 
of the fee which is applicable if the property is sold. 

Once again attention is drawn to the fact that the scale 
fee applies to the sale of “ property’ by public auction, 
and is not limited, as in the case of the investigating and 
deducing fee, to freehold, copyhold or leasehold property, 
so that one may infer that it will apply to the sale of any 
property at a public auction, provided the sale is completed. 

The scale fee is chargeable, as stated, whether the property 
is sold or not, but at this juncture it is as well to remind 
ourselves that Sched. I, Pt. 1, is applicable only in the case 
of completed transactions, so that where the property is 
not sold at the first attempt the scale fee for this abortive 
auction can be charged only in the event of there being a 
subsequent effective sale, either by auction or by private 
treaty, in which the same solicitor acts. 

Thus, in Re Dean ; Ward v. Holmes (1886), 32 Ch. D. 209, 
where a property was put up for sale in twenty-six lots and 
only two of the lots were sold, after which the solicitors who 
conducted the sale retired and new solicitors were appointed, 
the Taxing Master decided—-and his decision was upheld 
by Kay, J.—that the solicitors who conducted the sale 
could charge under Sched. I, Pt. 1, for the completed sales, 
but that they were not entitled to the scale remuneration for 


THE SOLICITORS’ JOURNAL 


[Vol. 93] 673 


offer finally made for his farm which the officials of the Depart- 
ment of Agriculture deemed sufficient, the latter decided 
that the farm had to be acquired (i.e., compulsorily) by the 
Secretary of State. 

“We think that the proper course was followed in making 
this reference to the Land Court because Tong Farm was in 
fact being used as an agricultural subject. Equally, we are 
of opinion that the proper ground for the compulsory acquisi- 
tion of Tong Farm under s. 57 of the 1948 Act has been 
misunderstood. The senior lands officer appearing as a 
witness was swayed in arriving at his conclusions by con- 
siderations that are not legitimate in a case under s. 57, 
i.e., of land in use as an agricultural subject. The expenditure 
he desiderates is required for producing a subject for ‘ research 
into the development of methods of farming’ that * could 
be used in other reclamation schemes in Lewis,’ and for the 
provision of a demonstrational farm that would have * an 
educational influence on Lewis milk producers.’ We readily 
concede that such use could be ‘ full use,’ but from the point 
of view of a commercial agricultural unit, it might well be a 
highly inefficient use. We are, accordingly, forced to the 
conclusion that the proper mode of approach to the problem 
before us has been misunderstood by the officials concerned.” 

Finally, the report sets out the results of the court’s own 
inspection of Tong Farm, and having specified the work and 
equipment deemed by the court to be adequate “ to enable 
full and efficient use to be made of the farm as a commercial 
agricultural unit ’’ concludes as follows : 

“ We are, therefore, of opinion (1) that work and equipment 
on the extensive scale envisaged by the officials who gave 
evidence before us is not required in order to ensure that the 
land on Tong Farm is put to its full and efficient use for 
agriculture within the meaning of s. 57 (1) (a) of the Agri- 
culture (Scotland) Act, 1948 ; (2) that the work and equipment 
specified in the immediately preceding paragraph is sufficient 
to ensure that the land on Tong Farm is put to its said full 
and efficient use ; and (3) that this work and equipment can 
reasonably be expected to be carried out or provided without 
the exercise by the Secretary of State for Scotland of lis 
powers under s. 57 (1) of the said Act.” NCB 


: WHEN APPLICABLE—II 


the abortive sales, since they did not act in the subsequent 
sales of the properties which were formerly put up lor auction 
but which were not sold then. 

This point was again emphasised in 1913 in the case of 
Re Stead ; Smith v. Stead |1913) 1 Ch. 240, wherein, during 
the course of his judgment, Neville, J., observed that in 
cases where there has been an attempted sale followed by 
an effectual sale: ‘If you take Sched. | with r. 2 attached 
to it you find that that is what the schedule is dealing with, 
It is dealing, I think, with cases of sales which, in fact, hav 
been completed but not completed in the first instance 
I think the matter is left to a very short point free trom 
confusion or doubt if you realise that Sched. I is, as the ordet 
says it is, to be directed solely to a completed sale.’ 

Such is the position then. In order to justify the “ unsold ” 
conducting fee, there must be a completed sale following the 
abortive auction, and the same solicitor must act in the sale 
which is effective, so that he is entitled to charge the 
‘unsold ’’ conducting fee in respect of the first abortive 
auction only where he can at the same time charge the scale 
fee for negotiating the subsequent sale, or the “‘ completed 
sale ’’ conducting fee. 

That much is comparatively clear, but when one applies 
this principle to a concrete case, one finds that there is only 
one instance where the full ‘‘ unsold ’’ conducting fee can be 
charged, for on turning to the rules applicable to Sched. 1, 
Pt. 1, we find that r. 2 provides that where property is offered 
for sale by auction and is bought in and a sale is afterwards 
arranged and negotiated by a solicitor then the latter will 
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be entitled to the “ unsold’’ conducting fee, calculated on 
the reserve price, plus one-half of the negotiating fee ; but 
that where the property is bought in and is subsequently 
offered for sale by auction and is sold, then the solicitor 
will be entitled to the conducting fee for the effective sale, 
but only one-half of the “ unsold ’’ conducting fee in respect 
of the first abortive auction and detailed charges under 
Sched. II in respect of any subsequent abortive auction 
after the first. 

Precisely. what is the position where there is a number 
of abortive auctions followed by a negotiated sale by the 
solicitor who was engaged in the abortive auctions is left 
to conjecture, but one is justified in inferring in such a case 
that the solicitor will charge the full “ unsold ’’ conducting 
fee in respect of the first abortive auction, plus one-half of 
the negotiating fee, together with detailed charges under 
Sched. II in respect of the subsequent abortive auctions 
after the first. 

In compiling the charges under Sched. IL in respect of 
the abortive auctions after the first, care must be exercised 
to see that there is no duplication of charges—an important 
point where the costs are to be taxed and paid out of a fund 
as, for example, in an administration action, for the one-sixth 
rule will apply (see Ord. 65, r. 27 (388), of the Supreme 
Court Rules)—and in this respect it will be noted that the 
conducting fee covers the work in connection with the 
preparation of the conditions of sale. So far as the abortive 
auctions are concerned, then, nothing can be charged in 
respect of these beyond the charges in connection with 
reprinting, including slight amendment to the original draft 
occasioned by the subsequent sales. 

Even if special conditions of sale are drawn in connection 
with the abortive auctions, so that the solicitor is entitled 
to make a charge in respect thereof, he will have to give 
credit for those items, in the case of a sale of freehold or 
leasehold property, when rendering his bill of scale charges 
under Sched. I, Pt. 1, in respect of deducing title and perusing 
and completing conveyance, for tlie deducing scaie fee, as 
we shall see later, is expressed to include the preparation of 
the contract “or conditions of sale, if any.”’ He cannot 
charge twice for the same work. 

It is only in respect of the charges in connection with the 
preparation of the conditions of sale that credit must be 
given against a subsequent scale charge for deducing title. 
All other preliminary work in connection with an auction, 
where the scale fee for conducting the auction does not 
apply, are chargeable against the client. In the early days 
of the Order of 1882 it was contended, and the argument was 
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supported not only by the Taxing Master but also by the 
judge and the Court of Appeal, that where the conducting 
fee did not apply then no charge could be made at all in 
respect of the work which would have been covered by the 
scale fee, had it been chargeable. However, this argument 
was found by the House of Lords to be untenable (see 
Parker v. Blenkhorn (1888), 14 App. Cas. 1), with the simple 
result that if the scale fee under Sched. I, Pt. 1, does not 
apply then Sched. IT does. 

It will be noted that the conducting fee covers all work 
arising out of the auction, including such investigation of 
title as may be necessary in order to prepare the conditions 
of sale, the drawing of the advertisements and all necessary 
copies, attendances on printers, advertising agents and the 
like, attendances to inspect the property to be sold, and all 
attendances at the sale. 

It is extremely unlikely that a solicitor would hold an 
auctioneer’s licence (although there seems to be nothing 
to prevent his doing so if he is so minded) with the result 
that he would have to employ an auctioneer to take the bids 
at the sale. In this case he must bear the auctioneer’s fees 
himself for r. 11 of the rules applicable to Sched. I specifically 
provides that the scale fee shall be charged only where no 
commission is paid by the client to the auctioneer. 

Just where the line is to be drawn it is a little difficult 
to see, but it is doubtful whether, on a taxation of costs, 
where the solicitor had left all the work in connection with 
the sale to the auctioneer, including the preparation of the 
conditions, the advertisements, attending the printers, etc., 
and attending the auction, he would be allowed the conducting 
fee in respect of an effective sale, even where he bears the 
whole of the auctioneer’s fees himself. The scale fee is 
chargeable in those cases where the solicitor conducts the 
auction, and this he can do only if he does, in fact, perform 
the bulk of the work entailed in supervising the preliminaries 
and arranging the details of the auction sale. The taking 
of the bids is only one element in the process of a sale, and 
a solicitor will none the less conduct an auction sale because 
he merely refrains from taking the bids, provided he performs 
all the other work in connection with the sale. 

It is not often that the conducting fee is met in practice, 
but here again it is timely to remind ourselves that both 
that fee and the negotiating fee are applicable to the sale 
of any property, e.g., reversions, and, bearing that fact in 
mind, it may be desirable in many instances to give notice 
under r. 6 of election to be remunerated according to 
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TENANT FARMERS’ COMPENSATION FOR 
“GOING T.T.” 


A REPLY received by a branch of the National Farmers’ 
Union from Headquarters and comments made _ thereon, 
reported in a recent issue of an agricultural paper, show 
that whatever else the Agricultural Holdings Act, 1948, 
may have achieved, it has not entirely done away with the 
farmer’s capacity for complaining. 

The branch had proposed that a special allowance should 
be made payable to an outgoer who had brought his farm up 
to the tuberculin tested standard (a proceeding commonly 
called “ going T.T.’’), as his activities had made the property 
more valuable to landlord and incomer. Headquarters 


(a) pointed out that some improvements made for the purpose 
did qualify for compensation underthe Agricultural Holdings 
Act, 1948, already ; (+) expressed the view that compensation 
might also be payable under that Act on the ground of special 
system of farming; if not, there was ground for agitating 
and (c) recommended prior agreements 
On this reply the following 


for amendment ; 
between landlord and tenant. 


comment was made by a member of the branch: for a 
farmer to move his attested herd on to a farm that was 
already attested was worth hundreds of pounds to him 
compared with taking a non-attested holding, and legal 
technicalities ought not to deprive an outgoer of benefiting 
from this additional value which he had created. 

The last observation invites reference to a passage in 
Bankes, L.J.’s judgment in Jones v. Evans [1923] 1 K.B. 
12 (C.A.), which would apply to the new Act as it did to the 
Agriculture Act, 1920, with which the case was concerned : 
“TI think it must have been within the contemplation of the 
Legislature that the kinds of dispute to which the section relates 
would in many cases arise between men who did not engage 
legal advisers, but who employed to assist them tenant 
farmers, agents, or valuers—persons who were very competent 
to deal with cases of this description, though not trained to 
draft formal legal documents.’’ While I do not quite under- 
stand why a tenant farmer should, as such, be competent to 
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assist another tenant*farmer, the passage indicates that as 
far as the courts are concerned efforts to defeat a claim by 
technical arguments will not be welcomed. 

While one may suspect that the real grievance felt would 
be one which could be remedied by repealing part of s. 17 (1) 
of the Landlord and Tenant Act, 1927, namely, those words 
of that subsection which exclude agricultural holdings from 
the provisions of s. 4 conferring a right to compensation for 
added goodwill, some examination of the provisions which 
Headquarters must have had in mind may be useful. For, 
undoubtedly, bringing a farm up to T.T. standard require- 
ments may be a very expensive undertaking (according to 
another report, one landowner is spending some £150,000 
in converting fifty-two farms, of a total acreage of 8,000 acres) 
not only because of the nature of the accommodation required 
but also because of the measures which must be taken— 
double-fencing and the like—to ensure segregation. Any 
association of a T.T. cow with a non-T.T. cow is an undesirable 
association. It is, I understand, hoped to bring all home- 
produced milk supplies (other than pasteurised) up to T.T. 
standard within the next few years ; this may well ease the 
situation in some cases, for it should be less difficult to main- 
tain the status of a herd on a T.T. farm which is surrounded 
by similar properties. 

Most of the work required in these cases will fall within 
paras. 8 and 14 of Sched. III to the Act : ‘“‘ Erection, alteration 
or enlargement of buildings, and making or improvement of 
permanent yards’ and “‘ Making or removal of permanent 
fences’ respectively. The schedule sets out new (ie., not 
commenced before Ist March, 1948) long-term improve- 
ments entitling the tenant to compensation, and _ both 
items 8 and 14 occur in Pt. II which means that, to qualify, 
the tenant has to seek the landlord’s consent and obtain 
it (in writing) before making the improvements or, if he fails 
to obtain this consent, obtain the approval of the Minister 
of Agriculture and Fisheries. If this approval be granted 
and the improvements executed the tenant will be entitled, 
on the termination of the tenancy, on quitting the holding 
(s. 47 (1)) to compensation assessed as an amount equal to 
the increase attributable to the improvement in the value 
of the agricultural holding as a holding, having regard to the 
character and situation of the holding and the average 
requirements of tenants reasonably skilled in husbandry 
(s. 48). 

It may be that the numerous words of limitation in this 
provision for measuring compensation account for the 
indignant reference to legal technicalities mentioned earlier 
in this article. The difference between this measure and that 
applicable in the case of ‘‘ old improvements ’’—namely, 
value to an incoming tenant simpliciter, has puzzled some 
text-book writers. One suggests that there is no contrast, 
the object of the elaboration being merely to discourage 
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valuers from setting to work by calculating the unexpired 
value of the original cost. This seems plausible. I would 
also suggest that the wording makes it quite clear that a 
tenant whose special knowledge of, say, cattle, enables him 
to benefit more by the improvements he makes than an 
ordinary tenant is not to be compensated accordingly. But 
in so far as a farmer moving an attested herd to the attested 
premises benefits by the physical improvements made by 
the outgoer, it would seem that due provision is made for 
compensation to be paid to the latter. 

The above represents the position as regards compensation 
for improvements in a straightforward case in which the land- 
lord consents or is overridden on failing to consent. But 
consent may be the subject-matter of negotiations as to terms, 
including terms as to compensation (s. 49 (2)) and Ministerial 
approval may be unconditional or upon terms which may 
include reduction of compensation (s. 50 (2)). 

Also, when approval is given overriding the landlord’s 
refusal, the landlord may decide to carry out the improve- 
ment himself; in which case his failure to carry out the 
improvement within a reasonable time will revive the tenant’s 
rights (s. 50 (4)). 

By carrying out the work himself, after being overridden, 
the landlord will qualify for an increase of rent under s. 9 (1) (4), 
the measure being the increase in rental value. Formerly, 
it was calculated (Agricultural Holdings Act, 1923, s. 3) by 
reference to interest on the amount expended, the figure 
being whatever sum would repay the outlay with interest 
in twenty-five years ; it is, of course, quite possible that in 
many cases, including those of converting a farm to T.T. 
standard, the landlord will be in a better position under 
the new provision than he was under the old Act. 

As to the suggestion that a tenant who goes T.T. might 
thereby become entitled to compensation for adopting a 
special system of farming, it is very provocative. The 
relevant provision in s. 56 (1) begins: ‘‘ Where the tenant... 
shows that, by the continuous adoption of a system of farming 
which has been more beneficial to the holding (a) than the 
system of farming required by the contract of tenancy ; or 
(5) in so far as no system of farming is so required, than 
the system of farming normally practised on comparable 
holdings...’’ and the difficulty which might confront a 
tenant would be that of establishing that keeping a T.T. herd 
constituted a system of farming at all; the expression is not 
defined and suggests treatment of arable land rather than of 
cattle. Then, there may be no reason why livestock should 
not be treated in accordance with a system ; but it might be 
difficult to convince a court that the erection and maintenance 
of buildings and fences constituted the adoption of a system 
of farming. Still, it might not prove impossible to establish 
that these activities, coupled with all other necessary measures, 
would be justly so described. RB. 
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HERE AND THERE 


LAW SOCIETY AND BAR COUNCIL 

At Serle’s Coffee House, near Lincoln’s Inn, The Law Society 
was conceived in March, 1825, and at Furnival’s Inn in Holborn 
in the following June it was born, and though its chief purpose 
was declared to be to keep the black sheep of the profession in 
order, it has done a lot more than that in its century and a 
quarter, becoming the general guardian of the interests of 
solicitors, and their public champion. By comparison, the loose 
confederation of the Inns of Court has left the Bar in a far more 
airy, intangible and indefinite situation. This was all very well 
so long as governments on the whole did not itch to interfere 
with matters which they did not understand or, at any rate, 
did so on a relatively restricted scale. Then a certain remoteness 
and intangibility may well have been a positive advantage to a 
public body. Now it is very different and only the strong man 
armed has any reasonable possibility of possessing his goods in 
peace. ‘Tibet, the hermit nation of the mountains of Asia, casts 
her eyes to the U.S.A. for protection, and the Bar of England, 
taking a leaf out of the solicitors’ book, looks to its defences. 
It was at a meeting at Lincoln’s Inn, when the matter came up 
for consideration, that the Attorney-General pointed out that their 
income amounted to no more than {£2,500 (a contribution of 
4600 from each of the Inns of Court), while The Law Society 
had twenty times that amount available for their activities. 
Then he uttered these remarkable words: “ Although I am a 
Socialist, I believe it is a vital interest of democracy to maintain 
the sturdy independence of the Bar . . . I believe in the 
expansion of State activity in many directions. But if that 
takes place it is absolutely vital to our democratic way 
of life that the legal profession should be strongly organised, 
independent of State or Bench, vigilant to protect the public 
interest.”” On the same day, addressing the first meeting of the 
Society of Labour Lawyers, he told them that “one of the 
Communists’ favourite methods has been to infiltrate into the 
profession and by getting into key positions to dominate and direct 
policy, although in a minority.”’ So the moral of all that seems 
to be no nationalisation and no totalitarianism for the law. 


COMPARATIVE CONTRIBUTIONS 
THe practical outcome of all this is that the Bar opened the 
Michaelmas Term with a resolution that it should raise a further 
£3,000 a year by voluntary contributions of a guinea for men 
of up to five years’ standing, two guineas for those of up to ten 
years’ standing, three guineas thereafter and five guineas from 


silks. There is no compulsion ; there will be no demand notes 
printed in red. It is to be “a point of honour ”’ for practising 
men, while “ subscriptions are also invited ’”’ from those not 


practising. Thus, by establishing a full-time and adequately 
remunerated secretariat, it is hoped to handle satisfactorily the 
new Legal Aid Act, the Committee on High Court Procedure 
and the Cost of Litigation, and we all know that that’s a big 


enough helping to start with. Little murmuring has_ been 
audible, nor does the cost of the defence programme seem 


excessive. Solicitors pay 45 a year to The Law Society and 
another {5 towards the fund for making good the defalcations 
of brethren who lapse. Since the abolition of stamp duty that 
is all. In Scotland (the English may be surprised to learn) the 
demands made by the Faculty of Advocates are quite remarkably 
heavy—/25 a year from a silk and 415 from a junior, besides a 
contribution of about 43 a year for the widows’ fund. This 
maintains their professional headquarters at the Advocates’ 
Library, where they enjoy the use of the books and the services 
of boys to bring them to court as required. They also get an 
unlimited supply of free notepaper there. 
ENGLISH AND SCOTS VACATIONS 

THE impending changes in our English vacations set me inquiring 
what they do in Edinburgh. ‘Their summer vacation is much as 
ours has hitherto been. ‘Their Christmas vacation ends some- 
where about 3rd January. In addition they get the whole of 
April off (irrespective of the vagaries of the movable Easter). 
That is all, and Easter, indeed, is not so very restful, for then 
it is that the Scottish Private Bills come up for consideration in 
committee and the services of counsel are in demand to handle 
them. In future, they say, the vacations are to be regulated 
by the Lord President and no doubt they will vary with the 
length of his foot. In Scotland they have long had a system 
of fixing cases and it has worked wellenough. I believe the Master 
of the Rolls went up to study its operation, while he was weighing 
the possibility of trying the same thing in the King’s Bench 
Division. Nothing, of course, is proof against the premature 
settlement which gives the judge an unplanned day off, but the 
Scots don’t seem unduly grieved at the consequent loss of a 
few ‘‘ judge hours.”’ Talking of Scotland, it is apparently a 
regular and established (though not compulsory) part of the 
advocate’s training to spend a couple of his student years in the 
office of a solicitor. (North of the Border there are five sorts to 
choose from.) To the average English barrister the work in 
his client’s office might as well be going on behind the Iron 
Curtain, for all he knows about it in detail. The Scot is better 
informed and the more useful for being so. Besides, if he has 
shown reasonable intelligence in the office, he is likely to start 
his career in the Parliament House with at least one client. 


RicHARD ROE, 





REVIEWS 


Oyez Practice Notes, No.9: Proving a Will, By EpGaAkR A. 


PHitvies, O.B.E., LL.B., of the Llandatt and Carmarthen 
District Probate Registries. 1949. London: The Solicitors’ 
Law Stationery Society, Ltd. 7s. 6d. net. 


In this book the late Mr. Phillips has compiled a very helpful 
and practical guide to those aspects of probate practice which 
deal with wills. The detail is sufficient to enable the practitioner 
to make certain that nothing has been overlooked in either 
ordinary or extraordinary cases. As illustrations of the latter 
there may be instanced the very full treatment of the procedure 
to be adopted in the proof of foreign wills, in cases of presumed 
death, and of the incapacity by reason of infancy or lunacy 
of the person entitled to the grant. The form and contents of 
the oaths for executors and for administrators with the will 
annexed are thoroughly examined and the notes on the completion 
of these forms with the information required in each case are set 
out with great clarity. Probate practice is essentially a subject 
to be learned from experience and a wealth of such experience 
has been packed into the pages of this book. The contents 
appear to be up to date, but note should be taken of the abolition, 
by the Finance Act, 1949, of the five shillings stamp duty on 
administration bonds. 

It may be doubted whether it was altogether wise to separate 
the practice relating to probates from that relating to letters of 
administration, especially as there is so much that is common to 
both. The restriction has, however, enabled the author to give 
to his narrower subject-matter more specialised treatment than 
would otherwise have been possible and many points of detail 


are mentioned which do not find a place in the larger practices. 
Lists of fees and particulars of the district probate registries, 
with their full postal addresses, appear as appendices ; an index 
completes the book. 


Local Land Charges. Ly J. I’. 
London: Shaw & Sons, Ltd. 
This is a book which should be in the hands of every local 

land charges registrar and of those private practitioners who 

wish to have a sound knowledge of local land charges. 

Five chapters deal in detail with the various parts of the 
register, while other chapters cover general matters such as the 
responsibilities of the registrar, searches and Certificates, and the 
enforceability of charges. The book describes the effect on the 
subject of the Town and Country Planning Act, 1947, but the 
statement on p. 63 that conditions imposed in interim develop- 
ment orders or planning permissions under the Acts relating to 
previous planning control are now unenforceable against a 
purchaser for money or money’s worth who completed his 
purchase prior to lst July, 1948, seems rather surprising. These 
conditions (not those imposed on consents under the Restriction 
of Ribbon Development Act, 1935) did not have to be registered 
before Ist July, 1948, and the provision in the 1947 Act making 
them registrable does not affect their validity before 1st July, 
1948. They will, however, in all probability be void against such 
a purchaser after this date if not registered before completion of 
his purchase. The chapters on official certificates and enforce 
ability do not discuss the possible less degree of protection 
afforded to purchasers by the statutory provisions and rules 
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relating to Pts. VI-X of the register than that afforded in the 
case of other parts. 

The law on this subject is in such a confused state that this 
book, which contains much good practical advice, will be of great 
use to those concerned with it. 


Modern Equity. By Haroi_p GReEvILLE HansBury, D.C.L., 
of the Inner Temple, Barrister-at-Law, Subrector and Senior 
Tutor of Lincoln College, Oxford. Fifth Edition. 1949. 
London: Stevens & Sons, Ltd. 40s. net. 

Dr. Hanbury’s reputation as a teacher of law, both at Oxford 
and in the Inns of Court, is by itself a sufficient guarantee of the 
quality of this work. The matter is admirably arranged, the 
style vigorous, the examples from the cases for the most part 
chosen with skill. But that is not to say that the book is 
impeccable, and some faults which catch the attention could well 
be remedied in future editions. The first that comes to mind is 
an occasional failure to relate the rules of equity to the require- 
ments of everyday life, of which the treatment given to the doctrine 
of election is a glaring example. After a very brief statement of 
the circumstances in which the rule operates the author remarks 
(at p. 585) that: ‘‘ the whole doctrine seems to put a premium 
on eccentricity in testation.’’ This is nonsense. The doctrine 
was devised to meet the difficulties inherent in our peculiarly 


THE SOLICITORS 





JOURNAL (Vol. 93] 677 


complex property law, with its dual aspects of legal and equitable 
ownership, in which it is all too easy for, shall we say, a tenant for 
life to confuse property which he may own absolutely with 
property in which he has merely a limited interest. The result 
may easily be that ‘“‘ A leaves property belonging to B to C,”’ 
in the example often used in attempts to explain the doctrine 
to a newcomer to equity—an example which Dr. Hanbury’s 
remark does nothing to illuminate. A more common fault is the 
incorporation in the text of controversial matter which, so far as 
the student is concerned, would be much better left out or 
relegated to appendices. Examples are the disproportionate 
treatment accorded (at pp. 50 ef seq.) to the dicta in Central 
London Property Trust, Ltd. v. High Trees House, Ltd, [1947) 
K.B. 130, and the suggestion (at p. 613 et seq.) that the rule that a 
contract, to be susceptible of specific performance, must be 
mutually enforceable, does not really exist. We feel inclined 
to urge the learned author to try that statement on a Chancery 
judge and see which is preferred—the statement of the rule in 
Fry on Specific Performance, or the doubt, concerning the 
existence of the rule, of the American jurist on whom Dr. Hanbury 
relies. Discussion on academic lines of rules as well settled in 
practice as this can only confuse the student, and is out of place 
in a book of this kind. 


NOTES OF CASES 


COURT OF APPEAL 
CO-RESPONDENT’S APPEAL: EXTENSION OF TIME 
O’Neill v. O'Neill 
Bucknill, Cohen and Asquith, L.JJ. 13th October, 1949 

Application for extension of time for appeal. 

In July, 1949, at Gloucester Assizes, a husband obtained a 
decree nist of divorce against his wife on the ground of her 
adultery with the co-respondent, the applicant. The adultery 
was admitted, and the husband was awarded £350 damages 
against the applicant. No appeal was entered by the wife, and 
the decree was made absolute on 29th August, 1949. The 
co-respondent only discovered on 23rd August that he could 
appeal against the order for damages, and he instructed solicitors 
accordingly. As the Long Vacation was running; it was con- 
sidered doubtful whether the necessary papers could be lodged 
before decree absolute, and counsel drafted a motion for leave to 
appeal out of time. The husband set up s. 31 (1) (e) of the 
Supreme Court of Judicature (Consolidation) Act, 1925, in 
opposition to the application, which provides: ‘‘ No appeal 
shall lie from an order absolute for the dissolution or nullity of 
marriage in favour of any party who having had time and 
opportunity to appeal from the decree nisi on which the order 
was founded has not appealed from that decree.’’ He contended 
that that paragraph applied to any party to the proceedings and, 
therefore, covered the co-respondent, who was _ accordingly 
precluded from being granted an extension of time. 

BUCKNILL, L.J., said that s. 31 (1) (e) would clearly defeat the 
application if it applied here. In his opinion it did not apply. 
Kent v. Atkinson [1923] P. 142, and W. v. W. and D. [1948] 
P.157; 92 Sox. J. 126, showed that a claim for damages against 
a co-respondent was an independent proceeding and not ancillary 
to a petition for divorce. The court had power to determine the 
application on its merits, and would grant an extension of seven 
days for serving notice of appeal. 

COHEN and Asguitn, L.JJ., agreed. 

APPEARANCES: H,. S. Law (Williamson, Hill & Co., for 
Russell, Orme & Dykes, Ledbury); Petrie (Barlow, Lyde and 
Gilbert, for T. A. Matthews, Hereford). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


LEASE: CONSENT TO ASSIGNMENT UNLESS ASSIGNEE 
RESPECTABLE 
Moat v. Martin and Another 
Sir Raymond Evershed, M.R., Denning, L.J., and Hodson, J. 
17th October, 1949 

Appeal from West London County Court. 

A lease contained a covenant by the defendant tenant “‘ not 
to assign [or] underlet . . . the demised premises . . . without the 
consent in writing of the [plaintiff] landlord. Such consent will 
not be withheld in the case of a respectable and responsible 
person ” The tenant, without obtaining the landlord’s 
consent, assigned the demised premises to the second defendant, 
a person who was admitted by the landlord to be respectable 





and responsible. The landlord brought an action for possession 
on the ground of forfeiture for breach of the covenant not to 
assign without his consent. It was contended for the tenant 
as a preliminary point that, the assignee being respectable and 
responsible, the landlord was debarred in any event from with- 
holding his consent. The county court judge, however, held, 
in the landlord’s favour, that the true construction of s. 19 (1) 
of the Landlord and Tenant Act, 1927, required him to read into 
the lease the word “ reasonably ’’ before the word “ withheld.” 
He dismissed the action, however, because he held that the 
landlord’s refusal of consent was unreasonable. The landlord 
appealed. By s. 19 (1) of the Act of 1927, ‘‘ In all leases... 
containing a covenant .. . against assigning . . . without 
consent, such covenant . . . shall, notwithstanding any express 
provision to the contrary, be deemed to be subject ... to a 
proviso to the effect that such .. . consent is not to be unreasonably 
withheld.” 

Sir RAYMOND EVERSHED, M.R., said that the material provision 
in the lease might be construed either as a positive covenant by 
the landlord to give his consent to assignment to a respectable 
person or as qualifying the tenant’s covenant to seck consent so 
as to make it inapplicable in the case of proposed assignment to a 
respectable person. It was unnecessary to decide which was the 
correct construction, for s. 19 (1) was inapplicable in any event : 
on the former construction the lease, with its covenant by the 
landlord not to withhold consent, was outside the subsection, 
since the latter referred only to leases containing a covenant 
by the tenant not to assign without consent. On the other 
hand, on the latter construction there was here no covenant by 
the tenant not to assign in operation which could attract the 
application of the subsection, since the proposed assignment was 
admittedly to a respectable person. ‘The subsection therefore 
did not apply and so could not operate to require the word 
‘unreasonably ”’ to be read into the landlord’s obligation not 
to withhold consent. That obligation was accordingly absolute 
on the facts proved, and the action for possession failed in limine. 

DENNING, L.J., and Hopson, J., agreed. Appeal dismissed. 

APPEARANCES: Heathcote-Williams, \k.C., and P. Freeman 
(Maddisons & Lambs) ; Hunter-Brown (Bannehr, Son & MacMin). 

{Reported by R. C. Carsurn, Esq., Barrister-at-Law.]} 


RENT RESTRICTION : HOUSE INTO FLATS: STANDARD 
RENT 
Mitchell v. Barnes 
Same v. Allen 
Sir Raymond Evershed, M.R., Denning, L.J., and Hodson, J. 
20th October, 1949 

Appeal from Torquay County Court. 

A house which was built before 1900 as a semi-detached 
house was let in 1929 to one Rundle as a dwelling-house 
at {80 a year. In 1935 it was let to the local authority at /65 
a year for use as additional council offices. In 1946 the authority 
gave up possession and the owner converted it into two flats 
in 1947, letting flat A to the first defendant at £13 a month and 
flat B to the second defendant at £130 a year. In June, 1948, 
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the plaintiff became the landlord of the premises and the question 
of the standard rent of each flat arose. The county court 
judge held that the original rent of £80 reserved in the lease to 
Kundle in 1929 must be apportioned, and he fixed the rent of 
flat A at (44 and that of flat Bat £36. The landlord contended 
that the standard rent of flat A must be £156 and of flat B £130, 
the rents reserved in the leases, and he appealed from the decision 
of the county court judge on the following grounds: that by 
reason of the reconstruction of the house the defendants were 
tenants of separate dwellings, and there was no standard rent to 
be apportioned as the whole of the premises had ceased to be let 
as one separate dwelling; that neither of the flats had been 
previously let as a separate dwelling ; that the house comprising 
the flats had substantially changed its identity; and _ that 
control of the house had ceased when it was let as offices, so that 
the first letting of the flats within the meaning of the Acts was 
the letting to the present tenants. For the tenants it was argued 
that the house had throughout been the same, and that, although 
for an intermediate period it had been used as offices, its identity 
had never been changed. 

DENNING, L.J., said that the house was let as a dwelling-house 
from 1929 to 1935, and again let for dwelling purposes in 1947, 
The Rent, etc., Act, 1939, provided that where a house was not 
let on Ist September, 1939, its standard rent was the rent at 
which it was last let before that date, and that was, here, in 1935. 
If there had been no conversion into flats the landlord would 
clearly not be entitled to increase the rent simply by letting 
the house intwo parts. The fact that during an intervening period 
the house had been used for office purposes was irrelevant. 
It was clear, therefore, that, but for the conversion, in order to 
ascertain the standard rents of the flats there would have to be an 
apportionment of the rent fixed in the letting of 1929. If the 
conversion of the premises into flats had involved such structural 
alterations that two new dwelling-houses had been created, the 
original rent would have ceased to be applicable ; but the effect 
of the structural alterations was one of fact for the county court 
judge, who had inspected the house himself and found that its 
original identity remained. ‘This court could not say that there 
was no evidence on which he could come to his conclusion. The 
appeal must be dismissed. 

Sir RAYMOND EversHED, M.R., and Hopson, J., 
concurring judgments. Appeal dismissed. 

APPEARANCES: Alan Campbell (Church, 
for Eastley & Co., Paignton); Raymond Stock 
and Oakley, for Almy & Thomas, Torquay). 

(Reported by R. C. Capurn, Esq., Barrister-at-Law.] 
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INCOME TAX: CHARITABLE TRUST 
Ellis and Others v. Inland Revenue Commissioners 
27th July, 1949 

Appeal from Croom-Johnson, J. (ante, p. 133). 

The income from certain real property was vested in the 
appellants as trustees to be administered “for the promotion 
and aiding of the work of the Roman Catholic Church 
as the trustees with the consent of the Bishop may prescribe.” 
The trustees claimed exemption from income tax under s. 37 
of the Income Tax Act, 1918, for the trust income, but 
Croom-Johnson, J., affirming the Income Tax Special Com- 
missioners, held that the discretion thus left to the trustees 
and the presence, in one of the enabling provisions of the 
trust deed, of the words “‘ purposes in connection with the 
trust ’’ empowered the trustees without breach of trust to 
use the trust property also for purposes outside what could 
be called charitable. He therefore disallowed the claim to 
exemption. The trustees appealed. (Cur. adv. vult.) 

Jenkins, L.J., reading the judgment of the court, considered 
Dunne v. Byrne (1912) A.C. 407, In ve Jackson (1930) 2 Ch. 389, 
In ve Davies (1932), 48 T.L.R. 539, In ve Bain [1930] 1 Ch. 224, 
at p. 232, In ve Eastes [1948) Ch. 257, In re Stratton {1931} 
1 Ch. 197, Farley v. Westminster Bank, Ltd, {1939} A.C. 430, 
at p. 437, In re Barnes [1930] 2 Ch. 80 (nz), and In re Schoales 
[1930] 2 Ch, 75, and said that, in the light of those authorities, 
the question to be decided in the present case could be restated 
as being whether, on the true construction of the conveyance, 
the purposes for which the property was authorised to be 
used were confined to what Lord Russell, in Farley v. West- 
minster Bank, Ltd., supra, called *‘ ecclesiastical or religious 
purposes in the strict sense ’’ or included other objects not 
necessarily charitable in the legal sense of that word though, 
it might be, ‘‘ conducive to the good of religion ”’ in the words 
of the gift in Dunne v. Byrne, supra. The trust here was for 


Tucker, Singleton and Jenkins, L.JJ. 


the promotion and aiding of the work of a particular religious 
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organisation, namely, the Roman Catholic Church, in a 
particular district, and the trustees were given the widest 
possible discretion as to the mode of use of the property within 
the ambit of the purposes thus defined. Apart from any 
enlarging effect which might be attributable to the words 
‘‘ promotion and aiding,’’ what, in the context afforded by the 
other provisions of the conveyance, was meant by “ the 
work of the Roman Catholic Church in the district ?’’ The 
appellant trustees claimed in effect that that expression 
meant the work in the district of the Roman Catholic 
Church strictly in its capacity as the institution which (in 
the words of In re Barnes, supra, and In re Schoales, supra), 
‘« ministers religion and gives spiritual edification ’’ to Roman 
Catholics. No less restricted meaning that that would avail 
the appellant trustees. It was contended for the Crown that 
in the context ‘‘ the work of the Roman Catholic Church in the 
district ’’ meant simply ‘‘ any of the activities for the time 
being carried on in the district by the Roman Catholic Church ”’ 
without any implied limitation to objects falling strictly 
within the ambit of religious charity. While disclaiming 
any intention of laying down any general rule as to what 
might be meant by “* the work of the Roman Catholic Church,”’ 
whether generally or in relation to some particular district, 
in other documents and contexts, they (their lordships) 
found it impossible, in the present context, to place on the 
expression the limited construction contended for by the 
trustees. The effect of the words ‘“‘ promotion and aiding ”’ 
had still to be considered: whatever might be said of the 
word “ promotion,’”’ the word “ aiding ’”’ certainly suggested 
a field of work potentially wider than that of the work to be 
aided. The decision of Croom-Johnson, J., must stand. 
Appeal dismissed. 

APPEARANCES: Scrimgeour, K.C., and Jopling (Biddle, 
Thorne, Welsford & Barnes, for Wake, Smith & Co., 
Sheffield ; Mitchison, K.C., J. H. Stamp and Hills 
(Solicitor of Inland Revenue). 

[Reported by R. C. Cateurn, Esq., Barrister-at-Law.] 


RENT RESTRICTION: ADMINISTRATOR AS “ TENANT” 
Harrison v. Hopkins 
Bucknill, Cohen and Asquith, L.JJ. 

Appeal from Leicester County Court. 

The tenant of a house within the Rent Restriction Acts having 
died intestate, his daughter, the defendant, who had been living 
in the house with him for many years, took out letters of 
administration. Five other children of the deceased tenant were 
living. The daughter in question continued to live in the house 
after her father’s death, and the plaintiff landlord served a notice 
to quit on her, contending that, as a mere administratrix repre- 
senting all those entitled to the deceased tenant’s estate, she was 
not a tenant within the meaning of s. 12 (1) (f) of the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920, whereby 
“the expressions ‘ landlord, tenant...’ include any person from 
time to time deriving title under the original landlord, tenant. . .”’ 
(Cur. adv. vult.) 

3UCKNILL, L.J., said that the daughter, as administratrix, 
derived title under the original tenant, and, being in occupation 
of the house at the material time, was entitled to the protection 
of the Rent Restriction Acts on the true construction of the 
words of s. 12 (1) (f) taken in their ordinary and natural meaning. 
The decision of the question at issue must be on the basis that 
it depended on the peculiar facts of the case, in particular the facts 
that none of the other children of the deceased tenant made any 
claim to the cottage or had ever lived there and that it was not 
practicable to make the decision accord with its possible results 
in every hypothetical case with quite different facts. 

COHEN, L.J., gave judgment agreeing that the appeal should 
be allowed. 

AsguitH, L.J., agreeing, said that there was, as stated by 
Morton, L.J., in Lawvance v. Hartwell, [1946] 1 K.B. 553, at 
p. 558; 90 Sox. J. 489, no authority laying down that an executor 
who had proved a will, who had not assented to a bequest to 
someone else, and who was in actual possession of a house at the 
termination of the common-law tenancy, was not entitled to the 
protection of the Rent Restriction Acts. That observation applied 
equally to administrators and should be adopted as correctly stating 
the law. The meaning given in certain authorities to the word 
“landlord ’’ was not conclusive as the construction of the word 
“‘tenant.’’ The meaning of the word “ tenant ’’ could not be 
deduced simply, mutatis mutandis, from that of the word 
landlord.’”’ The definitions of the two terms in s. 12 (1) of the 
Rent Restriction Act of 1920 were not such that the definition of 
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the one was an infallible guide to that of the other by any process 
of logical reasoning. “Sharpe v. Nicholls {1945} 1 K.B. 392, 
and Parker v. Rosenberg [1947] K.B. 371; 91 Sor. J. 116, 
were distinguishable, in that there the expression ‘“ landlord ”’ 
in relation to personal representatives was construed in reference 
to para. (h) (‘‘ greater hardship ’”’) of Sched. I to the Rent and 
Mortgage Interest Restrictions (Amendment) Act, 1933. Appeal 
allowed. 

APPEARANCES: Mrs. Y. Frazer (Bennett, Ferris & Bennett, 
for Bray & Bray, Leicester); Stabb (Shelton, Cobb & Co., for 
Woodrow & Avsom, Leicester). 

{Reported by R. C. CaLtsurn, Esq ., Barrister-at-Law,] 


CHANCERY DIVISION 
BANKRUPTCY: TRUSTEE: LEASE: “ SUCCESSOR 
IN TITLE” 

In re Wright ; ex parte Landau v. The Trustee 


Danckwerts, J. 3rd August, 1949 

Motion. 

W, who was the lessee of a dwelling-house and shop, covenanted 
by the lease for himself and “‘ his assigns in title... not to assign 
underlet or part with the possession of the demised premises or 
any part thereof without the written consent of the landlord 
such consent not to be unreasonably withheld in the case of a 
respectable and _ responsible person.’”’ W was adjudicated 
bankrupt and his trustee in bankruptcy, who had continued to 
pay rent for the demised premises, intended to assign the lease 
to the bankrupt’s wife; he claimed that the covenant against 
assignment was not binding upon him and that he was entitled 
to assign the lease without the consent of the landlord, relying 
for this contention on Doe d, Goodbehere v. Bevan (1815), 3 M. & S. 
353, which decided that a trustee in bankruptcy was at liberty 
to assign a bankrupt’s leasehold property notwithstanding a 
covenant in the lease that the tenant or his assigns should not 
assign or part with the property in question. 

DANCKWERTS, J., said that Doe d. Goodbehere v. Bevan (and 
similar cases) were explicable by reference to the precise terms 
of the covenants in the particular cases concerned. The real 
basis of that decision was that involuntary assigns such as a 
trustee in bankruptcy were not assigns within the meaning of 
the covenants in those cases and were, therefore, not prohibited 
from parting with or assigning the leasehold property in question. 
lrhat was the real basis of that decision, which had stood for a 
long time and, if no longer part of the law, had to be so held 
by the Court of Appeal. In the present case the words were 
different from those of the covenant in Doe d. Goodbehere v. Bevan. 
The present covenant was a covenant by the tenant and his 
successors in title not to assign without the landlord’s consent. 
He (his lordship) was unable to see why the trustee in bankruptcy, 
even though he obtained the property by operation of law, 
was not a successor in title of the lessee. The trustee was therefore 
bound by the terms of the covenant in the lease. 

APPEARANCES : Avonson, K.C., and Muir Hunter (Landau and 
Co.) ; Caplan (Stone & Stone). 

(Reported by Crive M. Scumitruorr, Esq., Barrister-at-Law. } 


KING’S BENCH DIVISION 
DANGEROUS DRUGS IN LOCKED CAR: ‘“ RECEPTACLE ” 
Kameswara Rao v. Wyles 


Lord Goddard, C.J., Croom-Johnson and Lynskey, J J. 
19th October, 1949 

Case stated by the Birmingham stipendiary magistrate. 

An information was preferred against the defendant, a doctor, 
alleging that he contravened reg. 5 (2) of the Dangerous Drugs 
Regulations, 1937, as amended by reg. 4 of the Dangerous Drugs 
Regulations, 1948, whereby “every drug... in the actual 
custody of a person authorised by this regulation shall... 
be kept in a locked receptacle which can be opened only by him 
or by some other person authorised ...’’ The doctor was 
a person legally authorised to be in possession of drugs to which 
the Dangerous Drugs Act, 1920, and the regulations made 
under it, applied. He went to a cinema in his car, which he 
left, with its doors locked, in a car-park nearby. He left in 
the car an unlocked leather case containing various drugs to 
which the Act and the regulations applied. On leaving the 
cinema at 9 p.m. he found that the car had been stolen. It was 
found three days later, unattended, with all the doors wide open 
and the unlocked leather case containing the drugs on the rear 
seat. It was contended for the prosecutor that a locked car 
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was not “‘ a locked receptacle ’’ within the meaning of reg. 5 (2). 
It was contended for the doctor that he had complied with 
reg. 5 (2) by leaving the drugs in an unlocked case in a car, 
all the doors of which were locked, and the key to which was 
in his possession and peculiar to that car; that the word 
‘receptacle’? was not limited to the container of the drugs, 
and that the real test was whether the drugs were safely under 
lock and key. The magistrate found the charge proved and 
fined the doctor 45. He appealed. 

Lorp Gopparp, C.J., said that in his opinion the regulation 
contemplated that drugs of the kind in question should be 
permanently and regularly kept in some locked receptacle. 
It was impossible to say that a motor car was a “ receptacle ”’ 
within the meaning of the regulation. If it were, it could be 
held that if a doctor left dangerous drugs in his house, and then 
went out and locked all the doors, the drugs had been left in 
a locked receptacle within the meaning of the regulation. 
A motor car might be described, perhaps, as a receptacle for 
luggage, but the regulation must be construed in a way which 
would effect the obvious purpose of the Legislature. A motor car 
which had constantly to be locked or unlocked according as it 
was being driven or parked could not fairly be brought within 
the terms of the regulation as being a “ receptacle.’ The case 
was being decided on its own facts, however, and he (his lordship) 
expressed no opinion on what the position would have been 
had the case been locked or had the drug been locked up in a 
locker in the car. The appeal failed. 

Croom-JOHNSON and Lynskey, JJ., agreed. 

APPEARANCES: J. FF. Bourke (Le Brasseur & Oakley) ; 
Gattie (Sharpe, Pritchard & Co., for M. P. Pugh, Birmingham). 

[Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 
PROBATE: SOLDIER’S NUNCUPATIVE WILL 
Spicer v. Richardson 


Hodson, J. 22nd July, 1949 

Probate action. 

The plaintiff, the mother of the deceased, claimed that he had 
died intestate. The defendant had been the deceased’s partner 
in business for twenty-six years, during which she had lived with 
him as his wife, her husband having left her during the first 
world war, so that she did not know whether he was dead o1 
alive. The effect of her evidence and that of another witness 
present at the material time was that on loth August, 1944, the 
last day of his leave before going abroad on active service, the 
deceased, just before leaving, pulled a pay-book from his pocket 
and said that if anything happened to him “ everything ”’ 
belonged to the defendant, who might do as she liked with it. 
The supporting witness received the impression that the deceased's 
tapping of the book indicated to her that he was speaking of 
something that he had written, presumably in the pay-book, 
The book was never found, and there was no evidence besides 
the deceased’s statement as to its contents. The deceased died 
in 1947, 

Hopson, J., said that the plaintiff argued that the deceased’s 
alleged remarks merely referred to something which he had 
already done; and that he was not making a will, buf merely 
indicating the effect of one already in existence, Re Beech [1923 
P. 46 being relied on. Hodson, J., said that, accepting the 
evidence for the defendant, he thought that the disposition which 
the deceased had made on the last day of his leave went beyond 
a reference to an existing disposition. Standing by itself, it was 
an indication of what was to be done with his estate after his 
death, and it came within Inve Stable ; Dalrymple v. Campbell {1919 
P. 7, where Horridge, J., said that it was enough if a soldier 
intended deliberately to give expression to his wishes as to the 
disposition of his property in the event of his death. Language 
of the kind used by the deceased came within that definition, 
clearly stating as it did what he wanted to be done with his 
property after his death. As Horridge, J., had pointed out, it 
was immaterial whether he knew that it could have any 
testamentary effect. The statement made by the deceased was 
a soldier’s will made by him when he was in actual military 
service ; and it had the effect of disposing of his whole estate in 
favour of the defendant. Judgment for the defendant upholding 
the nuncupative will. 

APPEARANCES: Alan Orr (Iliffe, Sweet & Co., for Haddock, 
Pruen & Lintott, Cheltenham) ; John Latey (Watterson, Moore 
and Co., Cheltenham). 

(Reported by R. C, Cacsurn, Esq., Barrister-at-Law. | 
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COURT OF CRIMINAL APPEAL 
FRIVOLOUS APPEAL: TIME IN CUSTODY DISREGARDED 
R. v. Mann 
Lord Goddard, C.J., Croom-Johnson and Lynskey, JJ. 
14th October, 1949 

Application for leave to appeal against conviction. 

The applicant was convicted at the Central Criminal Court of 
obtaining money by false pretences, and sentenced to three years’ 
penal servitude. By s. 38 (2) of the Criminal Justice Act, 1948, 
. six weeks of the time during which ”’ an appellant within 
the meaning of the Criminal Appeal Act, 1907, ‘‘ when in custody, 
is specially treated as such . . . under section 52 of this Act, or the 
whole of that time if it is less than six weeks, shall be disregarded 
in computing the term of”’ his “sentence... Provided that 
... (b) ... the Court of Criminal Appeal may direct that no part 
of the said time, or such part thereof as the Court thinks fit 
(whether shorter or longer than six weeks) shall be disregarded 


Lorp Gopparp, C.J., giving judgment dismissing the applica- 
tion, said that, for the first time, the court would act under 
proviso (b) tos, 38 (2), because of the frivolous nature of the appeal, 
and would direct that the whole of the time during which the 
applicant had been specially treated in custody awaiting appeal 
should be disregarded in computing his sentence. 

APPEARANCES: None. 

[Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 
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LARCENY: FOUND “IN” A BUILDING BY NIGHT 
R. v. Parkin 
Lord Goddard, C.J., Croom-Johnson and Lynskey, JJ. 
14th October, 1949 


Appeal from conviction. 

Shortly after midnight, a policeman saw the appellant up a 
pipe at the side of a cinematograph theatre. He was standing on 
a junction of that pipe with another pipe, his head and shoulders 
being close to a window. He had one hand over the window and 
was gripping the sill as if to pull himself in. He was convicted at 
West Kent County Sessions on a charge of being found by night 
in a building with intent to commit a felony, and sentenced to 
four months’ imprisonment. He now appealed. By s. 28 of 
the Larceny Act, 1916, ‘‘ Every person who shall be found by 
night .. . (4) in any building with intent to commit any felony 
therein ; shall be guilty of a misdemeanour.. .” 

LyNnskEY, J., giving the judgment of the court, said that it 
was contended for the prosecution that, in those circumstances, 
the appellant was “in ’’ the building within the meaning of s. 28. 
The words “in a building’’ must, however, be given their 
ordinary meaning. The fact was that the appellant was found 
not in a building at all but outside it and trying to get in. He 
might have been guilty of some other offence, but, as he was not 
guilty of that charged, the appeal would be allowed. 

APPEARANCES: W, I. Percival (Registrar, Court of Criminal 
Appeal); Maxwell Turner (Director of Public Prosecutions). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


SURVEY OF THE WEEK 


HOUSE OF LORDS 


A. PROGRESS OF BILLS 
Read First Time :— 
National Health Service (Amendment) Bill [H.C.] 
{20th October. 
Overseas Resources Development Bill [H.C.]. 
[19th October. 
Read Second Time :— 
Cockfighting Bill [H.C ]. [19th October. 
National Parks and Access to the Countryside Bill [H.C.]. 
{19th October. 
River Great Ouse (Flood Protection) Bill [H.C.] 
[19th October. 


Shoreham Harbour Bill [H.L.] [19th October. 


B. DEBATES 

On the Committee Stage of the Justices of the Peace Bill, 
Lorp TEMPLEWOOD moved a new clause designed to regulate 
by statute the present procedure as regards the Advisory 
Committees. The Chairman of the Committee would be the 
custos rotulorum in the counties, and such person as_ the 
Lord Chancellor should appoint in the boroughs. In both cases 
the clerk of the Committee would be the clerk of the peace. 
The Lord Chancellor would appoint the Committees and issue 
rules as to the manner in which they should carry out their 
duties. 

Lord Templewood said that on the whole the system worked 
well, with the exception of London, where politics largely 
dominated the Committees and their recommendations. But 
errors did occur, e.g., as when a husband and wife were appointed 
to the same bench, and he was of the opinion that rules should 
be laid down to guide the Committee. Lorp CALVERLEY 
thought it would be wrong to have the clerk of the peace as clerk 
to the Advisory Committee in a borough, as he was not a full-time 
official and sat only occasionally as clerk. 

The Lorpd CHANCELLOR said he was very apprehensive of 
the chances of this Bill getting on to the statute book. He 
hoped all parties would help to get it through in time. He 
was opposed to the proposed new clause as he thought it 
important that the Lord Chancellor should remain complete 
dominus over the Advisory Committees. Once their relationship 
was laid down in statute, the Lord Chancellor’s complete dis- 
cretion as to whether he took the advice of the Committees or 
not would be impaired. Even now he sometimes found them 


stubborn, e.g., when he wished to appoint some distinguished 
lawyer who obviously ought to be serving. 
new clause was defeated. 

LokbD RAGLAN next moved an amendment to cl. 1 of the Bill 
designed to ensure that persons who had been appointed 
magistrates and who later retired to live in a neighbouring town 


On a division the 


or district should not thereby be debarred from continuing to 
act. An amendment by Lorp LLEWELLIN to enable persons 
to be appointed as justices for an area in which they were gain- 
fully employed or carried on business was also discussed at 
this stage. The Justices’ Clerks’ Society had told him there 
were many excellent magistrates who did not reside within 
seven miles of the borough in which they sat. Many good 
magistrates would be disqualified by the Bill as it stood. 
Lorp AmMon, speaking as a member of the Newington bench, 
said the effect of the Bill would be disastrous to his bench. 

In reply, Lorp Jowirtr said the clause followed a unanimous 
recommendation of the du Parcq Commission. If there was 
danger of valuable services being lost the name of a justice who 
moved could be sent to the secretary of the Advisory Committee 
in his new area. If necessary he would use his own powers 
to that end. Lorp LLEWELLIN thought the emphasis should 
be on where one worked, not where one slept or resided. The 
Lorp CHANCELLOR agreed to discuss the matter with Lord Raglan, 
who thereupon withdrew his amendment, ™ 

Lorp MERTHYR moved to omit subs. (5) of cl. 1 (which preserves 
the separate method of appointing Lancashire justices, i.e., by 
the Chancellor of the Duchy of Lancaster). He considered this 
anomaly was merely waste. It was not a harmless anomaly 
in Lancashire alone of all the counties Members of Parliament 
and political agents were appointed. The Chancellor of the 
Duchy, unlike the Lord Chancellor, was not immune from 
political influences. The latter was an experienced legal officer, 
the former might never have been inside a magistrates’ court. 

The Lorbd CHANCELLOR said the Royal Commission had 
recommended the retention of the present system in Lancashire. 
Lancashire was a county steeped in tradition and they would 
very much resent the proposed change. The amendment was 
negatived. 

Lorp MERTHYR moved a new clause to prevent chairmen 
of county and district councils becoming ex officio justices. 
The Royal Commission had been unanimous in condemning 
this practice, which in effect meant that some 1,800 justices were 
appointed as a reward for public and professional services. 
What was the point of having a system of carefully choosing 
and training justices if these large numbers were to hold office 
as a result of political elections and then only for a short period 
of time? Lorp RAGLAN opposed the new clause. He had 
had a great deal of help from these justices and had suffered no 
inconvenience. LorbD CALVERLEY thought mayors would have 
to be retrained as magistrates, but LorbD Swinton thought 
mayors no better qualified by experience and human sympathy 
to sit on benches than were the chairmen of rural district councils 
or county authorities. Lorb TrEMPLEWwoop thought that 
magistrates’ duties were becoming more complex and_ they 
needed to have some general idea of what their duties involved 
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before they adjudicated. He considered it most objectionable 
that men elected on party lines should hold office ex officio for 
a limited time. 


LorD GODDARD said he unhesitatingly supported every word 
of the Royal Commission on this point. There had been some 
shocking cases and he thought that the administration of justice 
would be helped to a very great extent if the ex officio justice 
disappeared. LorD Rocue said the principle that a magistrate 
should be of some permanence was outraged by the existence 
of ex officio justices. ViscouNT MAUGHAM thought some mayors 
lacked the judicial instincts which a person holding such an 
important position as chairman of a local bench ought to have. 
LorD HARLECH disagreed; he thought mayors did not take 
their duties so lightly as had been suggested. ViscounT SIMON 
said the arguments of the Lord Chief Justice could not be 
resisted. It was of the essence of our system that magistrates 
should gain by experience and continuity of office. 


The Lorp CHANCELLOR could see no ground for saying that 
mayors should continue and other ex officio justices cease to 
hold office. He pointed out, however, that sometimes during 
his tenure of office the ex officio justice was found to be very 
good, and this was a not infrequent source of very good permanent 
justices. He did not think the ex officio justices were worse 
than the other justices. The real trouble was that they were 
on the bench for such a short time. He was concerned that if 
this privilege were taken away it would be regarded as a further 
inroad on the power and prestige of local government. More- 
over, the balance of the views of the associations of local 
representatives was that the present system should continue. 


On a division the new clause was defeated. 


A new clause whereby the mayor of a non-county borough 
would cease to be a justice during his term of office for the county 
in which the borough was situated was withdrawn by its mover, 
Lorp MERTHYR. He also withdrew an amendment designed 
to prevent mayors of boroughs acting as justices during the 
year following their tenure of office as mayor. Lorp JowitTT 
undertook to look into this matter before the report stage. 


An amendment moved by Lorp TEMPLEWOOD was designed to 
substitute the phrase ‘‘ magistrates’ courts” for ‘‘ court of 
summary jurisdiction’? and ‘‘examining justices,” etc. 
Lorp Jowitt agreed that it was better to use the simpler term 
and he hoped that when consolidation of the Acts concerned 
was undertaken the term “ magistrates’ courts ’’ would be used 
throughout. The amendment was agreed to. 


LorD RAGLAN moved to delete cl. 2—which disqualifies 
justices who are members of local authorities from acting in 
proceedings brought by or against or by way of appeal from a 
decision of the authority or any committee or officer of the 
authority. He thought this proviso would cause frequent 
interruption of the proceedings. The LoRD CHANCELLOR said 
justice must not only be done, but must appear to be done. 
The Royal Commission was quite clear on this point. After 
all, he or the Lord Chief Justice would not adjudicate in a case 
in which they were interested as shareholders, and it was better 
to err on the side of caution. LORD LLEWELLIN suggested 
that if the list were made up judiciously, the justices excluded 
could come in or go out at the end or the commencement of the 
part of the list dealing with local authority cases. The 
amendment was withdrawn. 


Clause 3 provides for a ‘‘ Supplemental List ”’ of justices whose 
only functions would be the signing of documents, etc. 
LorD MIDDLETON moved that entries thereon should only be 
made after consultation. LorD JowitTr said that sometimes 
it was obvious a justice had to be removed, and then he consulted 
no one. Whenever there was a doubt consultation took place, 
but he did not want to be in a position of having a statutory 
obligation to consult. This amendment was also withdrawn. 
Lorp GopparRD suggested that magistrates who hold or have 
held high judicial office should not be put on the Supplemental 
List at seventy-five. Lorp JowitTT agreed to see if something 
could be done. 


In the debate on cl. 8, which provides that there shall be a 
separate commission of the peace for every county and county 
borough, and none for any other area, Lorp LLEWELLIN moved 
that there be a separate commission for every borough of over 
25,000 inhabitants. Unless this was done every non-county 
borough which had a Recorder and quarter sessions would lose 
them under the Act. Recorderships were a good “ picking- 
up ground” for those who might afterwards make very good 
King’s Bench Judges. Moreover, there was an _ increasing 
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pressure on courts of county quarter sessions, and the new legal 
aid measures would result in more appeals going to those courts. 


Lorp ROCHESTER said that earlier the Lord Chancellor had 
mentioned 50,000 inhabitants as a possible figure. He proposed 
40,000. LorD DERWENT said it would be highly inconvenient 
for Scarborough to lose its court and for its solicitors to have to 
go to Northallerton as would occur under the Bill. 


Lorp JowitTtT said he would have to take special steps with 
regard to Scarborough. Speaking generally, he would accept 
50,000 as the figure for a separate commission, if the figure for 
a Recorder were kept down to 10,000. Lorp GopparD suggested 
that the House needed time to consider these figures, and the 
debate was then adjourned. 20th October. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read Second Time :— 


Civil Aviation Bill [H.L.]. [21st October. 
Criminal Justice (Scotland) Bill [H.L.]. [18th October. 
House of Commons (Redistribution of Seats) Bill [H.L.]. 
[21st October. 
[21st October. 
[20th October. 
[21st October. 
[20th October. 
[21st October. 


New Forest Bill [H.L.]. 

Nurses Bill [H.L.]. 

Nurses (Scotland) Bill [H.L.]. 
Representation of the People Bill [H.L.]. 
Telegraph Bill [H.C.]. 


Read Third Time :— 
Aberdeen Harbour Order Confirmation Bill [H.C.] 
{21st October. 
B. QUESTIONS 


Mr. SILKIN declined to extend the time for filing claims for 
loss of development value. 
[18th October. 


The Prime MINIsTER said that effect had already been given 
to those recommendations of the Porter Committee on the law 
of libel which could be dealt with by Rules of Court. He could 
hold out no hope that it would be possible to deal with the remain- 
ing recommendations in the lifetime of the present Parliament. 

[18th October. 


Mr. CHUTER EDE stated that he and the Secretary of State 
for Scotland hoped to introduce legislation before long to facilitate 
the reciprocal enforcement of orders for aliment and maintenance, 
but he could not give an undertaking to introduce the legislation 
in the lifetime of the present Parliament. 

[20th October. 


STATUTORY INSTRUMENTS 


Act of Sederunt (Court of Session Jury Trials), 1949. (S.I. 1949 
No. 1896 (S. 127).) ‘ 

Act of Sederunt (Sheriff Court Jury Trials), 1949. (S.I. 1949 
No. 1897 (S. 128).) 

Campbeltown Burgh Water Order, 1949. 
(S. 134).) 

Draft Civil Defence (Sewerage) Regulations, 1949. 

Cotton Waste Reclamation Wages Council (Great 
Wages Regulation Order, 1949. (S.I. 1949 No. 1929.) 

Eggs (Great Britain) (Amendment No. 3) Order, 1949. (S.I. 1949 
No. 1937.) 

Eggs (Northern Ireland) (Amendment No. 3) Order, 1949. 
(S.I. 1949 No. 1938.) 

Enamelled Hollow-ware (Maximum Prices) (Amendment) Order, 
1949. (S.I. 1949 No. 1923.) 

Food Standards (Preserves) (Amendment) Order, 1949. (S.I. 1949 
No. 1893.) 

Import Duties (Drawback) (No. 11) Order, 1949. (S.I. 1949 
No. 1887.) 

Improvement of Live Stock (Licensing of Boars) (England and 
Wales) Regulations, 1949, (S.I. 1949 No. 1899.) 

Improvement of Live Stock (Licensing of Boars) (Scotland) 
Regulations, 1949. (S.I. 1949 No. 1912 (S. 132).) 

Leslie Burgh Water Order, 1949. (S.I. 1949 No. 1910 (S. 130).) 

Licensing of Boars (Application to England and Wales) Order, 
1949. (S.I. 1949 No. 1895.) 

Licensing of Boars (Application to Scotland) Order, 1949. 
(S.I. 1949 No. 1911 (S. 131).) 

London Traffic (Prescribed Routes) (No. 26) Regulations, 1949. 
(S.I. 1949 No. 1904.) 

London Traffic (Prohibition of Waiting) (St. Albans) Regulations, 
1949. (S.I. 1949 No. 1905.) 


(S.I. 1949 No. 1936 
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Merionethshire Rivers Catchment Board (keconstitution of the 
Mawddach and Wnion Internal Drainage Board) Order, 1949. 
(S.1. 1949 No, 1918.) 

Paper Bag Wages Council (Great Britain) (Constitution) Order, 
1949. (S.I. 1949 No. 1892.) 

Proprietary Infant Milk Foods (Amendment No. 2) Order, 1949, 
(S.I. 1949 No. 1900.) 

Retention of Pipes under Highways (Oxfordshire) (No. 2) Order, 
1949. (S.I. 1949 No. 1914.) 

Silk Duties (Drawback) (No. 1) Order, 1949. (S.I. 1949 No. 1915.) 

Soap Substitutes (Labelling and Prices) (Revocation) Order, 
1949. (S.I. 1949 No. 1894.) 

Solicitors (Scotland) Act, 1949 (Appointed Day) (No. 1) Order, 
1949. (S.I. 1949 No. 1932 (S. 133).) 

By this Order, 1st November, 1949, is fixed as the appointed 
day for purposes of s. 19 of the Act. After that date a solicitor 
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cannot practise in Scotland unless he has a practising certificate. 

Standard Wedding Rings (Maximum Prices) Order, 1949, 
(S.I. 1949 No. 1924.) 

Stopping up of Highways (Hampshire) (No. 3) Order, 1949, 
(S.I. 1949 No. 1898.) 

Stopping up of Highways (Norfolk) 
(S.I. 1949 No. 1903.) 

Stopping up of Highways (Worcestershire) (No. 2) Order, 1949, 
(S.I. 1949 No. 1919.) 

Sugar (Rationing) (Amendment No, 4) Order, 1949. 
No. 1901.) 

Sulphuric Acid (Prices) Order, 1949. 

Draft Teachers Superannuation (Royal 
Engaged Teachers) Scheme, 1949, 

Training of Teachers (Scotland) Regulations, 1949, 
No. 1909 (S. 129).) 

Welfare Foods (Amendment) Order, 1949, (S.I. 1949 No. 1902.) 


(No. 2) Order, 1949, 


(S.I. 1949 


(S.I. 1949 No. 1934.) 
Air Force) (Locally 
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NOTES AND NEWS 


Honours and Appointments 

The Attorney-General has appointed Mr. B. S. WiInGATE-SAUL 
to be junior counsel to the Ministry of Agriculture and Fisheries, 
the Commissioners of Crown Lands, and the Forestry Commis- 
sioners in Common Law matters, in succession to Mr. H. Hull, 
who was recently appointed official referee of the Supreme Court 
of Judicature. 

Mr. PETER CoLiIn DuNcAN has been appointed recorder of 
Bury St. Edmunds in succession to Mr. A. Aiken Watson, K.C., 
now recorder of Colchester. 

Mr. A. F. S. Corton, solicitor, of Epsom, has been elected 
President of the Justices’ Clerks’ Society. 

Mr. STEPHEN D. LisTER, solicitor, of Huddersfield, has been 
appointed Chairman of the Local Tribunal for the Huddersfield 
Area, instituted under the National Insurance Act, 1946, and the 
National Insurance (Industrial Injuries) Act, 1946. Mr. Lister 
has also been appointed independent chairman of the Military 
Service (Hardship) Committee, chairman of the Local Appeal 
Board under the Essential Work Orders, and chairman of the 
Reinstatement Committee under the Reinstatement in Civil 
Employment Act. 

The Colonial Office announces the following appuintments in 
the Colonial Legal Service: Mr. W. K. M. JoNnrEs to be Crown 
Counsel, Northern Rhodesia; Mr. A. C. Harrison, District 
Magistrate, Gold Coast, to be Resident Magistrate, Kenya. 





Personal Notes 
Mr. Frank Doveton Bazett, solicitor, of Newbury, has been 
elected to the newly formed Berkshire Committee for the organisa- 
tion of the National Register of Archives. 
Mr. John Stanley Heath, solicitor, of Hanley, was married on 
6th October to Miss P. C. Hulme. 





Miscellaneous 

The Board of Trade have revised the pamphlet issued in 1946 
setting out United Kingdom Trading with the Enemy and 
Custodian of Enemy Property Legislation. Copies of the revised 
version can now be purchased from H.M. Stationery Office under 
the title, ‘‘ Trading with the Enemy and Peace Treaty Legislation 
in Force in the United Kingdom on Ist September, 1949.” 

The Central Land Board announce that they have made 
Compulsory Purchase Orders in respect of a plot of land of about 
a quarter of an acre at Dennis Lane, Stanmore, Middlesex, 
belonging to Sir John FitzGerald ; two plots, together measuring 
about one and a half acres, at Rook Hill Road, Christchurch, 
Hants, belonging to Mr. F. C. Schiffer; and an area of about 
one and a half acres in Lyndhurst Road, Exeter, belonging to 
Mr. R. T. Otton. 

The Board have now made eleven orders since the first in 
March this year, the previous ones being at Orpington, Wigan, 
Caterham, Leighton Buzzard, Sheffield, Guildford, Manchester 
and Bexley. The first four have been confirmed by the Minister 
of Town and Country Planning, objections having been received 
in the Wigan and Caterham cases, and later withdrawn in the 
Wigan case. Objections have been heard in the Manchester 
and Sheffield cases, and the Minister’s decision is awaited. 

Objections to the Guildford case are to be heard at the 
Municipal Offices, Guildford, on the 25th October. 





Wills and Bequests 
Mr. R. P. Marchant, solicitor, of Mansfield, left £36,807. 


SOCIETIES 


On 10th October the Soricirors’ MANAGING CLERKS’ 
AssociaTion’s third provincial branch was established in 
Manchester, other branches having already been opened in 
Southampton and Bournemouth. This is a further step towards 
the Association’s aim to open branches in all the main centres. 
The new Manchester branch has an initial membership of seventy- 
seven and it is hoped ultimately to increase this number to about 
750. The Hon. Secretary of the Manchester Branch is Mr. G. B. 
Griffiths, 


The motion that “ Civilisation is a mistake’”’ was debated 
by the UnitEp Law Society when they met in the Gray’s Inn 
Common Koom on Monday, 17th October, 1949, at 7.15 p.m. 
Mr. O. T. Hill proposed the motion and disclosed that the same 
motion was discussed in a copy of ‘‘ The Debater”’ for 1867. 
The proposer relied for the determination of the motion upon 
the decision of the house as to whether the barbarian is and was 
happier than the so-called civilised person. Mr. R. N. Hales 
opposed the motion on the grounds that civilisation brought 
planning and the heavy controlling hand of nature was ousted 
by the kinder methods of the planners, mankind being thus 
saved from fear, pestilence and famine. The motion was rejected 
by eight votes to three with some abstentions. 

At the meeting to be held on 31st October next, the subject 
for debate will be ‘‘ That this house disapproves of the Legal Aid 
and Advice Act, 1949,” 


OBITUARY 
Mr. H. T. BIRKS 
Mr. Henry Teasdale Birks, a late partner in Messrs. Collyer- 
Bristow & Co., of London, W.C.1, died on 20th October at 
Walton-on-Thames.’ 
Mr. E. H. CRESSWELL 
Mr. Edward Henry Cresswell, solicitor, of East Sheen, died 
on 16th October. He was admitted in 1906. 


Sir DOUGLAS GARRETT 

Sir Douglas T. Garrett, senior partner of Messrs. Parker, 
Garrett & Co., St. Michael’s Rectory, Cornhill, E.C., died on 
22nd October, aged sixty-six. Admitted in 1909, he became a 
member of the Council of The Law Society in 1926, and of the 
Disciplinary Committee in 1933. He had been a member of the 
Supreme Court Rule Committee since 1938, and served on the 
Chancellor of the Exchequer’s Committee on Banking and 
Insurance in 1942. He was a member of the Committee of 
Management of the Solicitors’ Clerks’ Pension Fund almost 
continuously from its inception until 1945, and was at the time 
of his death President of the Law Association. He was a director 
of Williams Deacon’s Bank, the Legal and General Insurance 
Society, Ltd., and The Solicitors’ Law Stationery Society, Ltd. 
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